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ISADORE H. HALPERN, Appellant 

v. 

ROBERT E. LOHR, W. L. HUGHES, CITIZENS BANK 
OF TAKOMA PARK, a foreign corporation, Appellees 


BRIEF OF APPELLANT 


Jurisdictional Statement 

This appeal is from a final judgment entered March 7, 
1946 by the District Court of the United States for the 
District of Columbia dismissing appellant’s complaint. 

The jurisdiction of this Court to review the judgment of 
the lower court is based on Title 17, Section 101, 1940 D. C. 
Code. 

Statement of the Case 

This is an appeal from a final judgment dismissing the 
complaint (Joint App. 55) in the court below upon a motion 
filed by the appellees, Lohr and Hughes, who were defend¬ 
ants below (J. A. 49); and an appeal from an order quash¬ 
ing service (J. A. 54) upon a motion filed by appellee, Citi¬ 
zens Bank of Takoma Park (J. A. 8). For convenience 
appellant will be referred to as plaintiff and appellees will 
be referred to as defendants. 
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The plaintiff filed a complaint (J. A. 1, 41) on June 22, 
1945 for damages, accounting and injunction against the 
defendants for tortious conduct committed in the District 
of Columbia, for breach of contract committed in the Dis¬ 
trict of Columbia, for the accounting of collection of rents 
collected in the District of Columbia for premises situated 
in Takoma Park, Maryland, and for an injunction to prevent 
defendants from conveying title to the premises (J. A. 11). 

A motion to dismiss (J. A. 10) the complaint was granted 
with leave granted to file an amended complaint (J. A. 41) 
and a motion to dismiss (J. A. 49) the amended complaint 
(J. A. 46) on behalf of defendants Lohr and Hughes was 
granted (J. A. 55). 

A motion to quash service on the defendant Citizens Bank 
of Takoma Park by reason of service on Robert E. Lohr, 
Director, was granted (J. A. 8, 54). 

The lower court denied plaintiff’s motions for produc¬ 
tion of documents as to defendants Lohr, Hughes and Citi¬ 
zens Bank of Takoma Park (J. A. 33, 35, 18; R. 96, 99). 

The court below sustained the objections of these defend¬ 
ants to written interrogatories propounded to them by the 
plaintiff (J. A. 18, 20, 52, 53). 

In March, 1943 the plaintiff before entering the Service 
(J. A. 41) purchased premises 13 Grant Avenue, Takoma 
Park, Maryland, from Silas S. Wilson who was already in 
the Service (J. A. 43, 47). At that time payments Were 
made on the first mortgage made in 1940 by Silas S. Wilson 
and his wife for $4,500.00 payable $40.00 a month which 
was held by Citizens Bank of Takoma Park (J. A. 42). 
There was a second mortgage made in 1940 for the sum of 
$1,500.00 by Silas S. Wilson and his wife payable $20.00 
a month which was held by the defendants McCeneys (who 
have never been served). The sum of $60.00 a month was 


3 


paid to the Citizens Bank of Takoma Park, Maryland. The 
sum of $40.00 was collected by the bank as owner of the first 
mortgage and as collecting agents of the McCeneys who 
were owners of the second mortgage. The property was 
rented for $80.00 a month and monthly payments in the sum 
of $60.00 were made by plaintiff’s sister as she collected the 
rent and sent the sum of $60.00 a month with the payment 
book to the bank (J. A. 42, 43). 

The bank agreed to balance the book as the balance was 
unknown to the plaintiff and this book was the only record 
that plaintiff had of the payments made on these two mort¬ 
gages. Many payments in the past had been made in cash 
by the Wilsons (J. A. 42). 

The bank failed to return the book after the April, 1943 
payment and repeated demands by plaintiff’s sister and 
plaintiff who wrote from Camp Crowder, Missouri, were 
of no avail (J. A. 43). 

While the plaintiff was a patient at O’Reilly General 
Hospital, Springfield, Missouri, he again wrote to the bank 
as soon as he was able and was informed in a letter dated 
November 13,1943 that William H. McCeney, Jr. (a defend¬ 
ant), holder of the second mortgage, had bought 13 Grant 
Avenue at a public foreclosure sale on November 6, 1943 
(J. A. 43). 

The defendants knew that Silas S. Wilson and the plain¬ 
tiff were then in the military service of the United States 
(J. A. 13, 43). Neither the plaintiff’s sister nor plaintiff 
nor Wilson were notified or knew of this proceeding, nor 
was demand made for payment before this alleged fore¬ 
closure (J. A. 43). 

Therefore defendants McCeneys by their agents Lohr 
and Hughes, defendants who are in the real estate business 
at 311 Cedar Street, N. W., Takoma Park, Washington, 
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I). C., attempted to collect the rent from the then present 
tenants and upon their refusal to pay caused them to move 
in November, 1943 (J. A. 43). There was a loss of rental 
after October, 1943 and damages and there was damage to 
the property due to the negligence of the defendants be¬ 
cause the boiler of the furnace burst from the freezing of 
the water. These defendants then took physical control of 
the property (J. A. 44). 

In the meantime plaintiff was transferred to Walter Reed 
General Hospital and again attempted to secure the return 
of the book and a written statement of the balances (J. A. 

44) . The defendants, Lolir and Hughes, learning that plain¬ 
tiff was in the hospital, contacted plaintiff and got his per¬ 
mission to rent the premises 13 Grant Avenue in January, 
1944 (J. A. 44, 45). 

The defendants Hughes and Lolir did not inform plaintiff 
that they were acting for the other defendants and that 
they were the ones who took possession of the property and 
the ones who caused the tenants in 1943 to move (J. A. 45). 

They rented the premises without first securing the writ¬ 
ten permission of the plaintiff to rent the premises (J. A. 

45) and rented it for $75.00 (Plus $1.25 for water rent) a 
month to a tenant by the name of White. Title 45, Sec. 1408 
(n), D. C. Code 1940. 

The plaintiff discovered the duplicity of defendants Lohr 
and Hughes in April, 1944 (J. A. 44) and notified them of 
his discovery and requested Lohr and Hughes to turn the 
rents collected from January 10, 1944 over to him and to 
cease collecting the rents (J. A. 45). Donald D. Lamond 
communicated with plaintiff as attorney for defendant 
Robert E. Lohr, real estate broker and collector of the rent, 
and for defendants William H. McCeney, Jr., and his wife 
Julia V. McCeney, second mortgage holders, and for Citi- 
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zens Bank of Takoma Park as first mortgage holder, and 
for H. J. Carr, Cashier of this bank (J. A. 46). 

Lohr had refused to turn the money over to the plaintiff 
and refused to stop collecting the rent (J. A. 13, 15, 21-22, 
45) and Lohr and the bank referred the plaintiff to Lamond 
as their attorney (J. A. 46, 50, 51). 

Donald D. Lamond is a member of the Bar of the Dis¬ 
trict of Columbia and Maryland and has offices in the Colo¬ 
rado Building as well as in the Citizens Bank Building (J. 
A. 45). 

He informed plaintiff that the money was being held as a 
trust fund for the benefit of the defendants (J. A. 50, 51). 
The defendants had collected and were holding the sum of 
$1,448.75 for rent for the period of January 10, 1944 to 
August 9, 1945 (J. A. 46, 50, 51). 

The plaintiff demanded the return of his book, a correct 
statement of all the moneys paid on the two mortgages. 
The defendants did not return the book and furnished plain¬ 
tiff with an incorrect statement of payments and demanded 
from the plaintiff evidence of payments (J. A. 46). The 
defendants again brought foreclosure by Donald D. Lamond 
as Assignee of Citizens Bank of Takoma Park without nam¬ 
ing the plaintiff as a party defendant and without any writ¬ 
ten notice being given to him although his address was 
known to all of the defendants (J. A. 46). 

The Maryland Court was not notified of these facts. The 
proceeding was against Silas S. Wilson as maker of the 
mortgages although plaintiff was known as the title record 
owner. Silas S. Wilson at that time was in the military 
service of the United States and plaintiff left the Service 
on July 30, 1944 (J. A. 47). The defendant Lohr is a Di¬ 
rector of the Citizens Bank of Takoma Park and McCeney 
is believed to have some official connection with this bank 
(J. A. 47). 


In the amended complaint, Ernest M. Ellis was named as 
a defendant by reason of the fact that he had made the 
highest bid of $7,000.00 at a public sale (J. A. 47) and the 
court below granted permission to name him as a party 
defendant (J. A. 40). He was thereby notified not to com¬ 
plete the sale. The defendant Ellis began to collect the rent 
from August 10, 1945 to date (J. A. 38, 47). 

A motion to quash service (J. A. 8) on the bank was 
granted for the reason that Lohr who was served as an 
agent of the bank was a director but not an officer nor an 
employee of the defendant bank. The Court held that the 
bank was not doing business in the District of Columbia. 
These assumed facts and conclusion cannot be accepted by 
the plaintiff (J. A. 52, 53). 

The amended complaint was dismissed (J. A. 55) because 
the court said it did not state facts upon which relief could 
be granted. The court below refused discovery (J. A. 17- 
20, 52-53) to the plaintiff by means of motions for produc¬ 
tion of documents (J. A. 33, 35) and interrogatories to 
defendants (J. A. 26, 30). 

The Court held that even if the answers of the defendants 
to(J. A. 52-53) the interrogatories and the documents re¬ 
quested by the plaintiff of the defendants were favorable 
to the contention of the plaintiff (J. A. 17-18, 20) the Court 
would still sustain the motion to quash service and would 
still deny the motions for production of documents of the 
defendants and would not order the defendants to answer 
interrogatories (R. 92, 95). 

On July 21, 1945 the defendants by their attorney, Mr. 
Yochelson, tendered an uncertified check of Robert E. Lohr 
in the sum of $1,241.93 dated July 11, 1945 drawn on the 
Citizens Bank of Takoma Park (J. A. 16-17, 20). This check 
of $1,241.93 was refused (J. A. 16-17, 21-23) because the 
rents collected were in the sum of $1,448.75 and unauthor- 
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ized deductions were claimed and the amount of $1,241.93 
offered was in full settlement of all claims. 

On July 25,1945 Mr. Yochelson, attorney for defendants, 
tendered an additional uncertified check of defendant Lohr 
in the sum of $61.53; totaling $1,303.46 (J. A. 21). 

The plaintiff announced that he would accept the amount 
of $1,303.46 if it was tendered under the Federal Rules of 
Civil Procedure and Mr. Yochelson did not reply (J. A. 17, 
23). 

Statement of Points 

I. 

THE COMPLAINT STATED FACTS UPON WHICH 
PLAINTIFF WAS ENTITLED TO RELIEF. 

H. 

THE FACTS UPON WHICH RELIEF IS PREDI¬ 
CATED OCCURRED IN THE DISTRICT OF COLUM¬ 
BIA. 

III. 

SERVICE OF PROCESS UPON THE BANK DE¬ 
FENDANT WAS GOOD AND VALID SERVICE. 

IV. 

THE COURT BELOW HAD JURISDICTION SO AS 
TO GIVE EFFECTIVE RELIEF. 

Statutes Involved 

1940 D. C. Code: 

Title 11, Section 755(a), Supp. 3. 

Title 13, Section 103. 

Title 17, Section 101. 

Title 45, Section 1408 (n). 
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Annotated Code of Maryland (1939 Flack): 
Article 11 
Section 35. 

Section 92. 

Section 103. 

Article f , ! ! 

Section Ttl(b). , ^ ^ 

Summary of Argument 


I. 


The complaint states that torts were committed by de¬ 
fendants and defendants practiced fraud upon the plaintiff 
and an accounting is sought and damages, compensatory 
and punitive, demanded. 

II. 


As the torts were committed in the District of Columbia 
and the contract made in the District of Columbia and to be 
performed here and the defendant bank was doing business 
here, the defendant bank was amenable to the jurisdiction 
of the court below by service of process upon Robert E. 
Lohr as director and officer of the corporation bank. 

III. 

The Maryland statutes authorize service of process on a 
bank by serving a director. 

IV. 

The money and the parties were before the court below 
and effective relief can be given to this plaintiff. 
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ARGUMENT 

I 

The complaint stated facts upon which plaintiff was 
entitled to relief. 

The complaint avers damages in excess of $3,000.00 
which deprives the Municipal Court of jurisdiction (J. A. 
41). 

Title 11, Section 755(a), 1940 D. C. Code, Supp. 3. 

Klepinger v. Rhodes, 78 App. D. C. 340, 140 F. 2d 
697 j )> X ^ "Xj J 7 $ J 

The complaint furthermore requests rescission and can¬ 
cellation of the written contract to collect rents, injunction 
to collect rents, accounting of amounts over $3,000.00, in¬ 
junction against defendants to proceed with sale of real 
estate, mandatory injunction to remove clouds on title to 
realty, cancellation of mortgages and promissory notes up¬ 
on payment of the correct amounts due, etc. and general 
relief (J. A. 47-48). 

Hammett v. Ruby Lee Minar, 60 App. D. C. 286, 
53 F. 2d. 144, cert. den. 284 U. S. 682. 

Rule 70, F. R. C. P. See also Rule 65(d), F. R. C. P. 

Howenstein Realty Corp. v. Richardson, 77 U. S. 
App. D. C. 299, 302,135 F. 2d. 803. 

The defendants have collected the rent from January 10, 
1944 and are still collecting it in the monthly sum of $76.25. 
Loss of rent, cost of installing a new furnace and forfeiture 
of interest is alleged. 

Because of the character of the acts plaintiff seeks puni¬ 
tive as well as compensatory damages (J. A. 43-47). 

Wardman-Justice Motors, Inc. v. Petrie, 59 App. 
D. C. 262, 266, 39 F. 2d. 512. 
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This court has equitable jurisdiction in the case at the bar. 
Rolling Mill Co. v. Ore & Steel Co., 152 U. S. 596, 
612,14 S. Ct. 710, 38 L. Ed. 65. 

Hill v. Marston, 65 App. D. C. 250, 252, 82 F. 2d. 

Clark v. Harmer, 9 App. D. C. 1,10. 

Gilbert v. Beach, 42 F. Supp. 168, 170, aff’d Beach 
v. Gilbert, 77 App. D. C. 117 on other point, 133 
F. 2d. 50. 

Avery v. Vernon, 59 App. D. C. 284, 285, 40 F. 2d. 
cert. den. 282 U. S. 857. 

Saltz v. Saltz Bros., 67 App. D. C.'116, 118, 89 F. 
2d. 116. 

Columbia Cat Fanciers v. Koehne, 68 App. D. C. 
257, 260, 96 F. 2d. 

/Saltz v. Saltz, 65 App. D. C. 393, 396, 84 F. 2d. 246. 
Township of Franklin, N. J. v. Tugwell, 66 App. 
\ D. C. 42, 44, 57, 58, 85 F. 2d. 208. 

cCjt-_ tUt °l 'H 5 S' * 

On a motion to dismiss the^complaint all facts well plead¬ 
ed are taken as true and every reasonable intendment is 
construed in favor of the plaintiff. 

Rule 8(a), F. R. C. P. 

Dollar v. Land, U. S. App. D. C. , 154 F. 
2d. 307, 309. 

Wootten v. Wootten, 151 F. 2d. 147,150. 

Dennis v. Village of Tonka Bay, 151 F. 2d. 411, 
412. 

Letcher County v. DeFoe, 151 F. 2d. 987 (f C 
Neely v. United States, 80 U. S. App. ; D. C. 187, 

188,150 F. 2d. 977 t C>vt CC«_ (*. '(e 

Keiser v. Walsh, 73 App. D. C. 167,168, 118 F. 2d. 
13. 
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n 

The facts upon which relief is predicated occurred in 
the District of Columbia. 

The complaint avers tortious acts and conduct of the de¬ 
fendants toward the plaintiff in the District of Columbia 
concerning real estate in Montgomery County, Maryland. 

The defendants Lohr and Hughes are licensed to engage 
in the real estate business in the District of Columbia (J. 
A. 44). The rents were collected in the District of Colum¬ 
bia. 

The telephone conversations with plaintiff and the sign¬ 
ing of the agreement with defendants in January, 1944 
to collect the rents were made in the District of Columbia 
(J. A. 45). 

The complaint alleges that the defendants are doing busi¬ 
ness in the District of Columbia and that the acts com¬ 
plained of were committed in the District of Columbia and 
that contractual relationships were fraudulently entered 
into in the District of Columbia. 

Title 13, Section 103,1940 D. C. Code. 

Restatement, Conflict of Laws, Secs. 92, 167. 

Frene v. Louisville Cement Co., 77 App. D. C. 129, 
134 F. 2d. 511,146 A. L. R. 926. 

Carroll Electric Co. v. Freed-Eiseman Radio Corp., 
60 App. D. C. 228, 50 F. 2d. 993. 

Harris v. American Railway Express Co., 56 App. 
D. C., 264, 112 F. 2d. 487, cert. den. 273 U. S. 
695. 

Mueller Brass Co. v. Alexander Milburn Co., 80 
U. S. App. D. C. 274,152 F. 2d. 142. 
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This Court has jurisdiction over realty situated outside 
the District of Columbia in the case of extrinsic fraud 
where the parties have been served. 

Smith v. Schlien, 79 U. S. App. D. C. 166, 144 F. 
2d. 257. 

Mandlev v. Barker, 73 App. D. C. 412, 121 F. 2d. 
875. 

Marshall v. Holmes, 141 U. S. 589, 35 L. Ed. 870, 
12 S. Ct. 62. 

Takoma Park, Maryland, is the same community as Wash¬ 
ington, D. C. except for a boundary line and the Court must 
look upon the situation realistically and practicably as the 
law may permit. 

Hartung v. Hilda Miller, Inc., 77 U. S. App. D. C. 
164, 133 F. 2d. 401. 

m 

Service of process upon the bank defendant was good 
and valid service. 

The Maryland statutes state that a bank shall be managed 
by the Board of Directors. 

Article 11, Section 35, Annotated Code of Mary¬ 
land (Flack 1939). 

Article 23, Secs. 1, 11, Annotated Code of Mary¬ 
land (Flack 1939). 

Legal process against a bank is by service upon a director. 

Article 11, Section 103, Annotated Code of Mary¬ 
land, (Flack 1939). 

Article 23, Section 111(b), Annotated Code of 
Maryland (Flack 1939). 

The affidavit is by H. J. Carr, Cashier, in support of a 
motion to quash service (J. A. 9). It is significant that 
there is no affidavit by Lohr the Director. Carr and Lohr 
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i 

I 

I 

I 

i 

I 

i 

are both named defendants although Lohr was the only one 
served of the two. The affidavit does not bear the seal of the 
bank. 

International Seal Co. v. Beyer, 33 App. D. C. 

172. 

The Maryland Law is to the same effect. 

Article 23, Sec. 125, Annotated Code of Md. 

(Flack 1939). 

It does not follow as the court below stated that Lohr is 
a director but not an officer nor an employee of the bank. 

See Finding of Fact, No. 3 (J. A. 52). 

The Maryland courts have held that the burden of proof 
is upon the defendant to sustain his allegation that there 
is a want of jurisdiction. 

Boggs v. Mining Co., 105 Md. 371^ £ £ £ *7 

Gambrill v. Schooley, 95 Md. 2T£ O^ jT X 

The Court stated that all inferences that could be drawn 
favorably from information to be sought in the motions to 
produce documents directed against the defendants and 
the interrogatories directed to the defendants were so con¬ 
strued but still the complaint was not sufficient. It was al¬ 
leged that the defendants had committed torts in the Dis¬ 
trict of Columbia, and had engaged in business in the Dis¬ 
trict of Columbia, and had entered into a contract in the 
District of Columbia. Moreover, every presumption that 
can be reasonably drawn in favor of the plaintiff must be 
indulged in. 

Carter v. Baltimore & Ohio R. Co., 80 U. S. App. 

D. C. 257,152 F. 2d. 129. 

Standard Brands v. Smidler, 151 F. 2d. 34, 37. 

In Maryland a director of the bank may borrow money 
from his bank for personal and business use. 

Article 11, Section 92, Annotated Code of Md. 

(Flack 1939). 


14 


IV 

The Court below had jurisdiction so as to give effective 
relief. 

The defendants Lohr and Hughes who had collected the 
money and kept it were personally served. Accounting 
could only be gotten from them. ^ / 0 9 £• 

Porter v. Lee, 8i - U. S. - Jfpp. D. C. 152 F."2d. ' 
Libbev-Owens-Ford Glass Co. v. Sylvania Indust. 

Corp., 154 F. 2d. 814 w (<? t/s c ^ ^ 

Union Producing Co. v. White, 153 F. 2d. 856. 
Restatement, Conflict of Laws, Secs. 94, 97. 

The tender of the amount was by uncertified checks. It 
was incorrect as to amount. It was not unconditional and 
not made under the Federal Rules of Civil Procedure. 

Davidge v. Simmons, 49 App. D. C. 398, 399, 266 
. F. J§: 1018. , v „ „ 

It is stated in this connection that service against the 
defendant bank was good. 

Conclusion 

It is earnestly urged that the complaint states facts upon 
which relief can be given and the service upon the defendant 
bank was proper and valid. 

The court below denied the plaintiff’s motions for produc¬ 
tion of documents directed to the defendants and excused 
the defendants from answering the interrogatories but ruled 
that even if the information sought was favorable (by these 
procedures) to the contentions of the plaintiff, court below 
would still grant both motions of the defendants. It is 
contended that reasonable presumptions from these allega¬ 
tions and stated facts must lead this Court to different 
conclusions. This Court would have to hold that the mo- 
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tions to dismiss complaint and to quash service should be 
overruled. 

This case should be remanded with instructions to the 
court below to have the defendants file an answer to the 
complaint and to produce documents and to answer inter¬ 
rogatories. 

Respectfully submitted, 

I. H. HALPERN, 
BENJAMIN B. BROWN, 
Attorneys for Appellant, 
Colorado Building, 
Washington, 5, D. C. 
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1 DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


ISADORE H. HAlrPERN, 611 Quincy 
Street, N. W., Washington, D. C., 

Plaintiff , 

v. 

DONALD D. LAMOND, Citizens Bank 
Building, Takoma Park, Maryland, or 
Colorado Building; CITIZENS BANK 
OF TAKOMA PARK, a foreign cor¬ 
poration, 16 Carroll Avenue, Takoma 
Park, Maryland; H. J. CARR, 11 Car- 
roll Avenue; WILLIAM H. McCENEY, 
JR., JULIA V. McCENEY, Fairland; 
ROBERT E. LOHR, 311 Cedar Street, 
N. W. ; W. L. HUGHES, 311 Cedar 
Street, N. W., 

Defendants . 


Civil Action 
No. 29464. 


Complaint for Accounting, Injunction and Damages 

(Real Estate) 


Filed Jun 22, 1945. 

Charles E. Stewart, Clerk. 

1. In March 1943 the plaintiff, Isadore H. Halpem, pur¬ 
chased the improved property described as Block 3, Lot 18, 
Carroll Subdivision, as recorded in Liber JA 12, Folio 24, 
of the land records of Montgomery County, also known as 
13 Grant Avenue, Takoma Park, Maryland. 

2. A first mortgage made in 1940 by Silas S. Wilson and 
his wife for $4,500.00 at 5%, payable $40.00 a month, was 
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and is still held by the Citizens Bank of Takoma Park, and 
was substantially current to and including May 1943. 

3. A second mortgage made in 1940 by ‘Silas S. Wilson 
and his wife for $1,500.00 at 6%, payable $20.00 a month, 

was and still is held by William H. McCeney, Jr., and 
2 his wife Julia V. McCency, and was substantially 
current to and including May, 1943. 

4. In April 1943 the plaintiff’s sister mailed to the bank 
a monthly payment of $60.00 with the payment book to have 
the payments entered (as cash payments had been made 
without the book) and the book balanced as to the amount 
of the mortgages as H. J. Carr, Cashier, had promised 
plaintiff before he left and had promised plaintiff’s sister. 

5. Upon the failure to return the book plaintiff’s sister 
called Mr. Carr and he promised to return the book. The 
book has never been returned and the bank or any of the 
defendants have not furnished a correct statement of pay¬ 
ments on the two mortgages although repeated requests 
have been made. 

6. When the bank failed to return the book and Mr. 
Oarr kept promising to send it, plaintiff’s sister refused to 
make payment. Plaintiff was then in Camp Crowder, 
Missouri and upon learning of this he wrote to the bank 
and the bank never replied. While a patient at O’Reilly 
General Hospital, Springfield, Missouri, he again -wrote to 
the bank as soon as he was able and was informed in a 
letter dated November 13, 1943 that William H. McCeney, 
Jr., had bought 13 Grant Avenue at public foreclosure sale 
on November 6, 1943. 

7. The defendants knew or should have known that Silas 
S. Wilson and the plaintiff were in the military service. 
Th£ plaintiff or plaintiff’s sister were not notified or knew 
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of the proceeding nor was demand for payment made be¬ 
fore foreclosure. It is believed Silas S. Wilson was not 
notified. 

8. In November 1943 the McCeneys and their agent, 
Robert E. Lohr, a real estate broker licensed in the District 
of Columbia, and W. L. Hughes, his employee, wrote and 
informed the tenants in possession not to pay the rent to 
plaintiff but to pay it to them. Upon the tenants request¬ 
ing authority from plaintiff, they were ordered to move 
and in bewilderment they did. No rent has been received 
for November and December 1943 for the house was vacant. 

A loss of $160.00 as the house was rented for $80.00 
3 a month. The connection of Robert E. Lohr and 
W. L. Hughes to this was not known to plaintiff until 
April 1944. They took physical control of the property. 

9. On December 22,1943 plaintiff, having been transfer¬ 
red to Walter Reed General Hospital, phoned James H. 
Bowen then attorney for MoCeneys, and requested the re¬ 
turn of the book and a written statement of the balances 
owing which he agreed he would try to do but never did. 
Bowen requested court costs and said he was proceeding 
with the foreclosure in later conversations. The plaintiff 
later learned that the proceeding was in Equity No. 11,068, 
Circuit Court of Montgomery County. 

10. Without first securing the permission of the plain¬ 
tiff, although W. L. Hughes had spoken over the telephone 
in January, 1944 to plaintiff about renting the property, 
Lohr and Hughes rented 13 Grant Avenue to John L. White 
in January 1944 and without disclosing at any time to the 
plaintiff that they had acted for McCeneys. They phoned 
plaintiff in the hospital and left a message that the prop¬ 
erty had been rented and plaintiff, when his condition per- 
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mitted, came to see them and upon their expressions of 
concern and promises to find out what real estate firm had 
previously taken control of 13 Grant Avenue, he signed a 
lease and gave them written permission to collect the rents. 

11. That White, present tenant, is paying $75.00 (plus 
$1.25 for water rent) a month and using two rooms of 
furniture furnished by plaintiff. A loss of $5.00 a month 
from the previous rental. That due to the negligence of 
defendants a new furnace in the sum of $214.00 was in¬ 
stalled; other damage to property which is known to de¬ 
fendants. 

12. That Donald D. Lamond is now attorney for Robert 
E. Lohr, the real estate broker and collector of the rent 
from 13 Grant Avenue; William H. McCenev, Jr., and his 
wife, Julia V. McCenev, second mortgage holders; Citizens 

Rank of Takoma Park, first mortgage holder. 

4 13. That Lohr now refuses to turn over the rent 

collected from White, the tenant, for the plaintiff in 
the sum of $1,350.00 (plus $22.50 for water rent) and 
Lamond states that Lohr is holding the money as trustee 
for McCeneys. That Lohr has collected the rents from the 
present tenant in the name of and supposedly for the plain¬ 
tiff. 

14. That after repeated demands, Lamond sent a state¬ 
ment of payments on first mortgage note which did not give 
the amounts and dates correctly as the payments had been 
made in the sums of $40.00 on the first and $20.00 on the 
second. That plaintiff saw Carr at the bank and Carr said 
that he would examine other bank records as the note 
was the same as the statement and he would secure the re¬ 
turn of the second mortgage note which would help him 
straighten out the crediting of the payments. That later 
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Carr and Lamond both told plaintiff that they had the 
second mortgage note and Carr promised to send a com¬ 
plete record of payments which he has not done although 
often requested. That Lamond demanded a statement of 
payments from plaintiff although payments previous to 
March, 1943 were not made by plaintiff and for several 
months prior to that date were paid in cash. That plain¬ 
tiff has ahvays offered to pay upon the return of his book 
or a complete statement of payments on the two mortgages 
which defendants have refused to give. 

15. That plaintiff by chance learned, as he had not been 
notified, that Donald D. Lamond, as assignee of Citizens 
Bank of Takoma, first mortgage holder, is now bringing 
foreclosure proceedings in Equity No. 11665, County Court 
for Montgomery County, Maryland and an auction sale is 
believed to be held on June 22, 1945. Foreclosure is being 
brought against Silas S. Wilson, mortgagee, prior owner 
and purchaser from the McCenevs. That the defendants 
knew or should have known that Silas S. Wilson has been 
in the military service of the United States since October, 
1942; and plaintiff on active duty status from March 15, 
1943 to July 30, 1944. 

5 16. That Lohr is believed to be a director of 

Citizens Bank of Takoma and McCeney is believed 
to have some official connection with this bank. Lamond 
is counsel for this bank. 

17. That all these acts have caused plaintiff mental and 
physical pain and anguish and retarded his recovery to his 
damage in the sum of $7,500.00. 

Wherefore plaintiff demands judgment against defend¬ 
ants as follows: 

1. That the present foreclosure by defendants be tem¬ 
porarily and permanently enjoined. 
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2. That the defendants give an accounting of payments 
on the first and second mortgages. 

3. That the payment book of the plaintiff be returned. 

4. That the defendants be ordered to remove the fore¬ 
closure clouds on the title to the property. 

5. That the mortgage notes bear no interest after June 
1943. 

6. That the defendants be ordered to release and mark 
paid the mortgages and notes upon payment of the correct 
amounts due. 

7. That the rents collected by Robert A. Lohr be turned 
over to the plaintiff, with interest from date of collection. 

8. That Robert A. Lohr be enjoined temporarily and 
permanently from collecting the rents for 13 Grant Ave¬ 
nue. 

9. That the plaintiff be given judgments against the 
defendants in the sum of $10,000 for compensatory dam¬ 
ages and $10,000 for punitive damages. 

10. That plaintiff be awarded counsel fees and court 
costs. 

11. For such other and further relief as to the court 
may seem just and proper. 

BROWN & BROWN, 
by BENJAMIN B. BROWN, 
ISADORE H. HALPERN, 
Attorneys for Plaintiff, 

Colorado Building, 

Washington 5, D. C. 


< 


6 


Summons 


ISADORE H. HALPERN, 


Plaintiff, 


v. 


DONALD D. LAMOND, Col. Bldg, CITI¬ 
ZENS BANK OF TAKOMA PARK, a 
foreign corporation, 310 Cedar St, D. 
C, H. J. CARR, WILLIAM H. Mc- 
CENEY, JR, JULIA V. McCENEY, 
ROBERT E. LOHR, W. L. HUGHES, 

Defendants. 


To the above named Defendant Donald D. Lamond: 

You are hereby summoned and required to serve upon 
Brown & Brown and I. H. Halpern plaintiff’s attorneys, 
whose address is Colorado Building, Wash. D. C. an answer 
to the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclusive of 
the day of service. If you fail to do so, judgment by default 
will be taken against you for the relief demanded in the com¬ 
plaint. 

Date: June 22, 194o. 

CHARLES E. STEWART, 

Clerk of Court. 

By J. D. HORNSTEIN, 

(Seal of Court) Deputy Clerk. 

Note. —This summons is issued pursuant to Rule 4 of the 
Federal Rules of Civil Procedure. 
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7 RETURN ON SERVICE OF WRIT 

I hereby certify and return, that on the 22nd day of June, 
1945, I received the within summons and complaint and 
served a copy of said summons and complaint by delivering 
a copy of said summons and complaint to the within named 
defendants, Citizens Bank of Takoma Park, Md., by person¬ 
ally serving Robert E. Lohr, officer; and Robert E. Lohr, 
and W. L. Hughes each and all personally 6/23/45; and 
Donald D. Lamond is not to be found within my district 
7/13/45. 

Marshal's Fees 
Service.$4 


W. BRUCE MATTHEWS, 

United States Marshal. 

JETER L. REAMEY, 

By EDGAR J. McCLAY, 

Deputy United States Marshall. 
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8 Motion to Quash Service of Process 

(Filed Jul. 12, 1945.) 

Comes now the defendant, Citizens National Bank of 
Takoma Park, appearing specially for the purposes of this 
motion and for no other purpose, by Irving B. Yochelson, 
its attorney, and moves this Honorable Court to Quash to 
Service of Process on it in this cause, and for reasons 
therefore states as follows: 

1. That the defendant, Citizens National Bank of 
Takoma Park, is a body corporate organized under the 
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laws of the State of Maryland, and conducts a general 
banking business in the said State of Maryland. 

2. That it is not engaged in business in any manner in 
the District of Columbia; it maintains no place of business 
or office in said District of Columbia, and engages in busi¬ 
ness exclusively in the State of Maryland. 

3. That Robert E. Lohr, upon whom service was sought 
to be made in behalf of this defendant in the District of 
Columbia is not an officer or employee or agent of this de¬ 
fendant; said Robert E. Lohr is a director of the said de¬ 
fendant, but is not engaged in the operation of the bank 
in any manner other than as is incidental to his duties as a 
stockholder and director. 

4. There is attached hereto an affidavit of H. J. Carr, 
cashier of the defendant, setting forth the above facts, 
which affidavit is by reference made a part of this motion. 

IRVING B. YOCHELSON, 
Evans Building. 


144 Affidavit 

(Filed July 12, 1945.) 

State of Maryland, 

County of Montgomery. 

H. J. CARR, being first duly sworn on oath, deposes and 
says: 

That he is Cashier of the Citizens Bank of Takoma Park, 
a body corporate, and is familiar with the facts herein 
stated. 
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That the said Citizens Bank of Takoma Park is engaged 
in the general banking business, pursuant to the Laws of 
the State of Maryland, operating a bank office at 16 Carroll 
Avenue, Takoma Park, Maryland, 

That the said Bank is not engaged in business in the Dis¬ 
trict of Columbia; that it has no offices or branches in the 
District of Columbia, and that it conducts all of its business 
in the State of Maryland exclusively. 

145 Affiant states further that Robert E. Lohr, upon 
whom service was thought to be made in this case 
in behalf of this Defendant is not an officer, employee or 
agent of this Bank. That the said Robert E. Lohr is a 
director of the Bank only, and that as such he does not 
carrv on anv of the duties or activities of the Bank, other 
than those necessary in the usual course of directors’ meet¬ 
ings. That the said Robert E. Lohr is not authorized to 
accept service in behalf of this Defendant. 

H.J. CARR. (Seal) 

Subscribed and sworn to before me this 
11 day of July, A. D. 1945. 

Donald D. Lamond, 

(Notarial Seal) Notary Public. 


9 Motion to Dismiss 

(Filed Jul. 12,1945.) 

Come now the defendants, Robert E. Lohr and W. L. 
Hughes, by Irving B. Yochelson, their attorney, and move 
this Honorable Court to dismiss the above entitled cause 
of action for and reasons therefor state as follows: 
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1. That the complaint filed herein fails to state a cause 
of action against these defendants. 

2. That the complaint shows on its face that this Honor¬ 
able Court has no jurisdiction insofar as these defendants is 
concerned. 

3. That the complaint shows on its face that, insofar as 
these defendants are concerned, the only court, if any, 
having jurisdiction of the matter, is the Municipal Court of 
the District of Columbia. 

4. That the complaint is vague, indefinite, confusing and 
does not comply with the rules of this Honorable Court. 

5. And for other good and sufficient reasons to be argued 
at a hearing hereof. 

IRVING B. YOCHELSON, 

Attorney for Defendants, 

Robert E. Lolnr and W. L. Hughes, 
Evans Building. 


10 Motion for Temporary Restraining Order and/or 
for Preliminary Injunction 

(Filed Jul. 21, 1945.) 

Comes now the plaintiff and moves the Court for a tem¬ 
porary restraining order and/or for a preliminary injunc¬ 
tion against defendants, Robert E. Lohr, Citizens Bank of 
Takoma Park and acting through their agents, servants, 
employees, attorneys and assignees to enjoin, restrain and 
prohibit them from collecting the rents and proceeding with 
the sale of 13 Grant Avenue, and for reasons therefore 
states as follows: 
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1. Tortious actions and conduct occurred in the District 
of Columbia. 

2. The defendants are doing business in the District in 
transaction in this case. 

3. The defendants are doing business in the District. 

4. The affidavit of the plaintiff is hereto attached and 
made a part hereof. 

5. Rule 65, F. R. C. P. 

6. And for other reasons as mav be argued in the hear¬ 
ing of this motion. 


BENJAMIN B. BROWN, 
BROWN & BROW, 

I. II. HALPERN, 
Attorneys for Plaintiff , 
Colorado Bldg., 
Washington, D. C. 


11 Affidavit of Plaintiff in Support of Injunction 

(Filed Jul. 21, 1945.) 

District of Columbia, to wit: 

I. H. HALPERN, being first duly sworn on oath, deposes 
and says that he has personal knowledge of the facts here- 
in-after set forth: That the matters and facts stated in the 
complaint filed herein are true; that the defendants herein 
are doing business in the District of Columbia and are do¬ 
ing business in the District in this transaction; that the de¬ 
fendant bank has telephone listings on page 122 of the 
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alphabetical section and on page 50 of the Yellow Classified 
Section of the Washington telephone directory, Winter- 
Spring, 1945; that in November, 1943 the defendants Lohr 
and Hughes illegally and wrongfully caused the then tenants 
to move to the loss and damage to the plaintiff that in Jan¬ 
uary, 1944 the defendants through the defendants Lohr and 
Hughes practiced fraud and deception in not revealing that 
they had done this and in concealing from the plaintiff the 
relation of defendants to each other and that Lohr was in¬ 
structed to secure plaintiff’s permission to rent the prop¬ 
erty; that the defendants had acted to injure the plaintiff 
while he was in the Armed Service of the United States; 
that the defendants took personal property of the plaintiff 
from 13 Grant Avenue and brought it to the District; that 
as a result of said deception practiced in the District at 
Lohr’s office in the District plaintiff permitted defendants 
through Lohr to collect the rents of Lohr’s District 
12 office from the present tenant at 13 Grant Avenue; 

that Lohr has collected rents in the sum of $1,448.75 
which he has refused to turn over to the plaintiff; that he 
is withholding said money with the advice, consent and ap¬ 
proval of the other defendants; that defendant Lohr is a 
director of the defendant Citizens Bank of Takoma Park 
and is believed to be on its real estate board; that said 
money is believed to be deposited in this bank; that the de¬ 
fendant bank was requested by plaintiff and plaintiff’s as¬ 
sociate counsel through Donald D. Lamond, counsel for this 
bank, not to proceed with the foreclosure proceedings after 
plaintiff had accidentally learned of it when he again at¬ 
tempted to secure a correct and itemized statement of the 
payments on the two mortgages from the bank to whom all 
payments had been made; that the defendant bank through 
its assignee Lamond, another defendant, had an auction 
sale of plaintiff’s property, 13 Grant Avenue, on June 22, 
1945 and is believed to have received a bid of $7,000.00; 
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that said assignee is proceeding by an order nisi to have 
the sale confirmed on July 28,1945; that the above informa¬ 
tion appears in The Journal, a paper published in Mary¬ 
land ; that to the knowledge of the plaintiff he is not named 
as a party in the proceeding although he has been title 
record owner of the property since 1943; that his address 
is and has been known to all the defendants as he has at¬ 
tempted to secure an itemized statement of payments on 
the mortgage; that he has not been served with any paper 
nor given written notice of the foreclosure proceeding at 
any time; that written demand was not made upon him 
for any balance owing before the foreclosure began nor 
since; that after service the defendant bank through its 
counsel Lamond furnished itemized statements of pay¬ 
ments on the two mortgages which are incorrect in that 
payments are omitted and only partial credit given for 
payments that were made; that the omission of the plaintiff 
was deliberatelv and intentionallv done for reasons not 
entirely understood by the plaintiff; that Wilson against 
whom they are proceeding is in the Armed Service; 
13 that the plaintiff received an offer of $7,500.00 for 
said property which he recently rejected and he be¬ 
lieves that with the clouds on the title removed he could 
secure an offer of $8,000.00 if he desired to sell which he 
does not; that the collected rent money is more than enough 
to pay all interest charges and leave a substantial sum to 
be applied to the principal amounts owing; that at the 
rental of $76.25 a month, the tenant paying all utilities, the 
plaintiff has an approximate annual sum of $500.00 to apply 
on reduction of the principal after deductions for interest 
and taxes; that upon Lamond being told of the patent er¬ 
rors he promised to investigate and report which he has 
not done; that the balances claimed are materially incor¬ 
rect; that Donald D. Lamond has acted and said he repre¬ 
sented every defendant named in the complaint prior to 
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and since the action commenced; that he is a member of the 
Bar of this Court and is listed as having offices in the Colora¬ 
do Building; that he has not been served with process in 
this action although the Marshal’s Office has attempted to 
serve him at the above offices; that during the period of 
the summons he has repeatedly spoken over the phone 
from his Takoma Park, Maryland office to associate coun¬ 
sel of the plaintiff about this action; that he called said as¬ 
sociate counsel in regard to settlement after the defendants 
had given him the papers served on them; that he forwarded 
said complaints to the counsel of record for the defendants; 
that unless the defendants, their agents, servants, em¬ 
ployees, attorneys and assignees, be enjoined from collect¬ 
ing the rents and proceeding with the sale of the property 
the plaintiff will be immediately and irreparably injured 
and damaged; that after this action was filed and defendants 
served, the defendant Lohr collected rent on July 10, 1945; 
that the defendant bank proceeded to publish the order 
nisi; that the defendant Lohr makes disbursements from the 
said rent without the consent and to the damage of 
14 the plaintiff; that the defendants refuse to give the 
rent money to the plaintiff and are acting to take his 
house from him; that the plaintiff has repeatedly demanded 
the rent money and has instructed the defendant Lohr not 
to collect the rent; that the plaintiff believes that the actual 
cost of the sale to date are about $50.00; that granting the 
plaintiff relief prayed for will not damage the defendants 
except for costs for another sale if another should be 
necessary. 

I. H. HALPERN. 

Subscribed and sworn to before me this 
21st dav of July, 1945. 

Harry Snidman, 

Notary Public, D. 0. 
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15 Order 

Upoi> consideration of the motion for temporary restrain¬ 
ing order, it is, by the Court, this 21st day of July, 1945, 

ORDERED that said motion be, and same hereby is, 
denied and 

IT IS FURTHER ORDERED that the motion for pre¬ 
liminary injunction be, and the same hereby is, set for hear¬ 
ing on*the 25th day of July, 1945, at ten o’clock A. M. or as 
soon thereafter as counsel may be heard. 

(s) BOLITHA J. LAWS, 
Chief Justice . 


16 Statement of Proceedings 

(Filed Sep. 25, 1946.) 

On July 21, 1945, counsel met in the Chambers of Chief 
Justice Laws to argue the Motion for Temporary Restrain¬ 
ing Order and the Court denied this motion upon Mr. 
Yochelson, Attorney for Defendants, consenting to argue 
the Motion for Preliminary Injunction on July 25,1945; the 
date of the confirmation of the sale was to be on July 28, 
1945. ‘ 

Thereafter Benj'amin Brown and I. H. Halpern, Attor¬ 
neys for Plaintiff, appeared in the office of Irving Yochel¬ 
son, Attorney for Defendants, at his request and were tend¬ 
ered an uncertified check of Robert E. Lohr in the sum of 
$1,241.93, dated July 11, 1945, drawn on Citizens Bank of 
Takoma Park (Exhibit 1). 
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The check was refused because all of the rents collected 
were in the sum of $1,448.75; deductions which were claim¬ 
ed to be unauthorized; and the check offered was in full 
settlement of all claims and the civil action. 

The Motion for Preliminary Injunction was argued in 
Court and denied on July 25, 1945. In court Mr. Yochel- 
son tendered this check (Exhibit 1) and another check of 
defendant Lohr dated July 24, 1945, in the sum of $61.53, 
(Exhibit 2); and claimed deductions for commissions and 
expenses in the management of the property. 

Plaintiff offered to accept the money if tendered under 
the Federal Rules of Civil Procedure. To this offer there 
was no reply. 

On October 16, 1945, in Motions Court the Motion 
17 to Quash by defendant Citizens Bank of Takoma 
Park, Motion to Dismiss by defendants Lohr and 
Hughes, Objections by these three defendants to Interroga¬ 
tories under Rule 33, F. R. C. P., Objections by these three 
defendants to Motions for Production of Documents under 
Rule 34, F. R. C. P., were argued. 

The Riggs National Bank of Washington, D. C. was 
present through two employees in response to a subpoena 
duces tecum issued by the plaintiff, and these witnesses 
were excused by the Court subject to telephone call as the 
calendar was crowded. 

The Court granted the motion to dismiss the complaint of 
defendants Lohr and Hughes with leave to amend. The 
Court also heard argument on motion to quash of defend¬ 
ant Citizens Bank but withheld signing an order. 

On October 22, 1945, as the Court was to hear other 
cases, the Court requested counsel for both sides to go to 
Riggs National Bank and secure the information that coun- 
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sel for the plaintiff sought in regard to the relationship 
and dealings of the Citizens Bank of Takoma Park with 
the Riggs National Bank. The Court stated that counsel 
should not ask any questions about the size of the account. 

The Court stated that even if the answers of the defend¬ 
ants to the Interrogatories and the documents requested 
by the plaintiff of the defendants were favorable to the 
contentions of the plaintiff, the Court would still sustain 
the Motions of the Defendant and therefore would not 
order the defendants to answer the Interrogatories and to 
’ exhibit the documents requested. 

The Court denied the two motions for production of 
documents in the possession of defendants Lohr, Hughes 
and Citizens Bank and the Court sustained the objections 
of the above named defendants to the interrogatories of 
plaintiff after argument on October 22, 1945. 

The Court did grant leave to add Ernest M. Ellis as a 
party defendant. 

18 On October 24, 1945, acting on the request of the 
Court Mr. Yochelson, Attorney for Defendants, and 
I. H. Halpern went to the Riggs National Bank and saw 
Mr. Haycock, Auditor, keeping an appointment made by 
Mr. Yochelson. Mr. Haycock had some records before 
him which were kept from view and not examined by Mr. 
Yochelson or Mr. Halpern and Mr. Haycock stated as fol¬ 
lows : 

That between Citizens Bank of Takoma Park and Riggs 
National Bank there was a simple bank relationship as 
any other commercial banking account except as to size, 
and activity; that it was very much larger than the average 
commercial account; that there was a deposit with a daily 
cash letter; that he assumed that it was over the counter 
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and by mail as records did not indicate which method it 
was; that the Citizens Bank of Takoma Park would get 
coin from his bank once a week which would necessarily 
have to be by someone physically coming to his bank from 
the Citizens Bank; that through this account the Citizens 
Bank of Takoma Park paid moneys due on its dealings with 
the Federal Reserve Bank, RFC Richmond, Virginia, Fed¬ 
eral National Mortgage Association, First National Bank 
of Baltimore, Ferris, Exnicios & Co., brokers; that they 
also drew checks on this account for banks throughout the 
country and in Washington; that there were coupon let¬ 
ters from investments of the Citizens Bank itself and its 
depositors at least once a month; that if there was a 
slight handling charge for any of these items and if the 
funds were not handled at par, Riggs Bank would pass on 
the charge and discount to Citizens Bank. 

That the Citizens Bank would order a London draft by 
letter and by telephone; that this account had existed prior 
to 1921; that this account is the same as with an individual 
commercial house and only differed as to volume and 
amount. 

That there were securities owned by the bank and its 
depositors which were kept for safekeeping by the Riggs 
National Bank; that Mr. Haycock was told by Mr. Yochelson 
not to give the amount and activity of the account because 
of the direction of the Court; that Mr. Halpern 
19 stated that he would take the questions as to amount 
and activity of the account of the Citizens Bank of 
Takoma Park with the Riggs National Bank up with the 
Court. 

On December 13,1945, counsel reported back to the Court 
on the information obtained from Riggs National Bank in 
regard to Citizens Bank of Takoma Park. 
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Plaintiff told the Court that he should be permitted to as¬ 
certain the size, amount, and activity of the Citizens Bank 
account with Riggs National Bank and compare that with 
the total amount of business of the Citizens Bank to show 
what percentage of its total business the defendant bank 
did with the Riggs National Bank during the period of time 
covered by the complaint, especially at the time of service 
upon the defendant bank. The Court denied this request. 

After argument, the Court granted the Motion to Quash 
as to defendant Citizens Bank and the Motion to Dismiss 
the Amended Complaint. 

Plaintiff requested findings of fact and conclusions of 
law. These were signed on March 7, 1946 by the Court. 

It is stipulated that the above narration is correct. 

* IRVING B. YOCHELSON, 

Attorney for Defendants. 

I. H. HALPERN, 

Attorney for Plaintiff. 


20 Exhibit 1 

13 Grant ROBERT E. LOHR No. 5659 

Real Estate and Insurance 
311 Cedar St., Takoma Park, D. C. 

Takoma Park, Maryland, July 11,1945. 

Pay to the 

order of I. H. HALPERN.$1,241.93 

One Thousand Two Hundred Forty-one Dollars and 
93/100 Dollars. 

THE CITIZENS BANK OF TAKOMA PARK 
65/287 Takoma Park, Maryland 65-287 

ROBERT E. LOHR, 
Trustee. 
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Exhibit 2 


13 Grant ROBERT E. LOHR No. 5748 

Real Estate and Insurance 
311 Cedar St., Takoma Park, D. C. 

Takorna Park, Maryland, July 24, 1945. 


Pay to the 

order of MR. HALPERN.$61.53 

Sixty-one Dollars and 53/100 Dollars. 

THE CITIZENS BANK OF TAKOMA PARK 
65/287 Takoma Park, Maryland 65/287 


ROBERT E. LOHR, 
Trustee. 


22 Hearing on Motion for Preliminary Injunction 

The above matter came on for hearing on Wednesday, 
July 25, 1945, in the forenoon of said day. 

Before: Honorable David A. Pine. 

31 * * * * * 

Mr. Yochelson: We sav vou do not have anyone 
before you except Lohr and Hughes. With respect to them, 
as recited in liis complaint, he is claiming rents collect. 1 
have tendered to Mr. Halpern the rents collected. There is 
a dispute as to $60.53. I now tender him the additional 
rent of Mr. Lohr, which Mr. Lohr collected, deducting a 
commission and expenses in the management and opera¬ 
tion of the property. Lohr has no more to do with it— 
nothing to do with the foreclosure, and the complaint does 
not allege he has a single thing to do with the foreclosure; 
the only thing that he collected money and didn’t turn it 
over. Now, I tender the money. If Mr. Halpern wants it, 
there it is. Mr. Hughes, the rental manager of Lohr, ap¬ 
parently collected rent wrongly. He can take it and we are 
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through with the case. There is nothing to enjoin then; we 
are not doing anything that would damage Mr. Halpern; 
■we are not invoking the jurisdiction of the Maryland court— 
the only one is Lamond. He is not before the court nor is 
the Citizens Bank of Takoma Park before the court, 

32 except the Director, against him, who is in business 
on his own and not on business of the corporation or 

bank. 

It all boils down to this, your Honor: They won’t answer 
the door that is open to accomplish this. But I say to your 
Honor, this court certainly can’t say to Mr. Lamond, the 
Citizens Bank of Takoma Park, “Don’t you go ahead with 
that action before the Maryland Court.” I say, obviously 
and properly, there is nothing to it. First, for the reason 
the parties trying to do it are not before the court and cer¬ 
tainly that there is a remedy. 

CLOSING ARGUMENT BY MR. HALPERN. 

Mr. Halpern: I will take up the tail-end of the argu¬ 
ment first, your Honor. It is the most anomalous thing I 
ever heard of—the title owner is not proceeded against; 
and that he was never tendered the rent money at any time 
before the suit was brought or rather filed. 

The money is tendered now. Nothing is said whether it 
is made under the Federal Rules of Civil Procedure or how. 
If under the Federal Rules, it will be accepted. If what he 
says is true, and if plaintiff has an open door, why wasn’t 
the title record owner named. There must be some advan¬ 
tage which these defendants in this case are going to have 
if plaintiff is able to be recognized in Maryland by inter¬ 
vening. 

Your Honor, I challenge Mr. Yochelson to deny that for 
months, even years, before this suit was brought, if 

33 attempts weren’t made to get the correct balance of 
the first and second mortgages. 'When the plaintiff 

was in the service he tried to get the figures, and they still 
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do not name him as a party. It is the most unusual thing 
I ever heard of. Every attempt has been made. These de¬ 
fendants are not handicapped here. Lohr and Hughes are 
doing business in the District of Columbia. They are 
licensed by the Real Estate Board. It is alleged the money 
was kept, all parties acting in concert with the purpose of 
depriving the plaintiff of the property in the District. I 
believe the most strong case is alleged; the correct balance 
was never given—the balance was never demanded. They 
have proceeded in another jurisdiction without naming the 
title owner of record as a party. Now they talk about ten¬ 
dering the money. If the Court should find there is no more 
money due him, defendants still should bear the costs. I 
say that by the very tender it shows they are acting in bad 
faith, from January 10, 1944, over nineteen months; they 
have been collecting the rent and this is the first time they 
have tendered the money. Since they were brought in to 
this court, they come in and tender the money. The situa¬ 
tion in Maryland is most unusual. This is the second at¬ 
tempt at foreclosure. The title owner is not named in the 
proceeding and they refuse to name the title owner in the 
proceeding. It is very patent they must have reasons. The 
plaintiff had no hesitancy in suing the defendants where 
they can be served personally. * * * 


43 Findings of Fact and Conclusions of Law 

(Filed July 26, 1945) 

The above matter having come on for hearing before the 
undersigned Justice of this Court, on the 25th day of July, 
1945, on the Motion for Preliminary Injunction filed herein, 
the Court finds the following: 
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FINDINGS OF FACT 

1. Plaintiff seeks to enjoin further proceedings by the 
defendant Citizens Bank of Takoma Park, Maryland, in 
the foreclosure of certain real estate by reason of an al¬ 
leged default in payments secured by a first mortgage on 
said property. 

2. The property involved is located at 13 Grant Ave¬ 
nue, Takoma Park, Montgomery County, Maryland. 

3. Foreclosure proceedings on said property were in¬ 
stituted by the defendant Donald D. Lamond. Defendant 
Lamond has not been served with process in this action and 
has not submitted to the jurisdiction of this court. 

4. The foreclosure proceeding is now pending before the 
Circuit Court of Montgomery County, Maryland, in equity 
action number 11665 of that court. 

5. Said Circuit Court of Montgomery County, Mary¬ 
land, has entered an order Nisi, returnable on July 28,1945, 
for the ratification of the foreclosure sale which was had on 
June 22,1945, of which sale plaintiff had knowledge. 

6. Plaintiff had personal knowledge of the pub- 
44 lication of the order Nisi and of its return date. 

7. Defendant Citizens Bank of Takoma Park, 
Maryland, has filed a Motion to Quash service of process on 
it in this action and has supported said Motion with an 
affidavit of its Cashier that it is not engaged in business in 
the District of Columbia. 

8. Defendant, Robert Lolir, through his counsel, made 
tender in open court at the hearing of this motion of the 
sum of $1303.46 to the plaintiff, representing rent collected 
by said Robert Lohr, less commissions deducted and less 
deductions for expenditures as shown on statement fur¬ 
nished to the plaintiff. Plaintiff rejected the tender. 
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CONCLUSIONS OF LAW 

1. The plaintiff has a complete and adequate remedy 
available by appearing in the foreclosure proceedings in 
the Circuit Court of Montgomery County, Maryland. 

2. The Circuit Court of Montgomery County, Maryland, 
has jurisdiction of the matter and the plaintiff has an op¬ 
portunity in said Court, in the pending proceeding, to pre¬ 
sent his objections to the ratification of the sale under the 
foreclosure. 

3. The plaintiff has not presented facts entitling him to 
a preliminary injunction. 

DAVID A. PINE, 
Justice. 

Seen and objection. 

I. H. Halpern, 

Attorney for Plaintiff. 


45 Judgment Denying Motion for Preliminary Injunction 

The above matter having come on for hearing on the 
25th day of July, 1945, on the Motion for Preliminary in¬ 
junction filed herein, and upon consideration of argument 
of counsel for the respective parties, and of the Findings of 
Fact and Conclusions of Law entered herein, it is this 26th 
day of July, 1945, 

Adjudged: 

That the motion for preliminary injunction be and here¬ 
by is denied. 

BY THE COURT, 
DAVID A. PINE, 
Justice. 
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Whereupon the plaintiff prayed the Court to grant an 
injunction pending appeal, which motion was denied. 


Seen and objection noted: 

I. H. Halpem, 

Attorney for Plaintiff. 


DAVID A. PINE, 
Justice. 


37 Interrogatories Under Rule 33, FJR.C.P., to Robert 
E. Lohr and W. L. Hughes, Defendants 

(Filed June 25,1945.) 

1. What positions and offices in Citizens Bank of Ta- 
koma Park have you held since January, 1943? 

2. Give dates and describe duties? 

3. Do you have any business deposits there? 

4. Have you appraised property in the District for this 
Bank? 

5. Have you performed any duties for this bank in the 
Districts? 

6. Have you procured business loans from this bank? 

7. Have you borrowed from this bank for your real 
estate business? 

8. Have you discounted promissory notes at this bank? 
Sold any to it? 

9. Have you collected any rents for this bank? 
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10. Have you placed any trusts or mortgages with this 
bank? 

11. Have you handled, negotiated or represented this 
bank in any real estate deals ? In business ? 

12. Do you notarize any papers for this bank? 

13. Does this bank have D. C. residents or business 
firms as depositors? 

14. Does this bank loan money to D. C. residents or 
business firms? 

15. Does this bank lend money on D. C. property? 

38 16. Are you a member of any of its boards or 

committees? Describe? 

17. Have you received instructions from this bank re¬ 
garding 13 Grant Avenue since 1943? What? When? 

18. Did this hank instruct you not to turn over rent 
money to plaintiff? When? 

19. If not, who did, when? 

20. Did you ever advise plaintiff? When? How? 

21. Does this bank have any business transactions in 
the District? 

22. Did the bank tell you that plaintiff was the owner 
of 13 Grant Avenue? If not, who did and when? 

23. When did you communicate with plaintiff and 
where? 

24. Did the bank tell you where he was? If not, who 
did and when? 

25. When was the property rented? 
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26. When did you tell plaintiff? 

27. When did plaintiff sign papers for you? What 
papers ? Where ? 

28. What papers did J. L. White, tenant, sign? When? 
Where? 

29. Did Donald D. Lamond represent this bank in this 
controversy? 

30. Did Donald D. Lamond represent you in this con¬ 
troversy? 

31. Did Donald D. Lamond represent W. H. McCeney, 
Jr.^ in this controversy? 

32. What business relations have you had with W. H. 
McCeney, Jr.? 

33. What in regard to 13 Grant Avenue? 

34. Did you write any letters to the tenants of 13 Grant 
Avenue in October and November, 1943? 

35. To whom and when ? 

36. Did you speak with the tenants of 13 Grant Avenue 
in October and November 1943? About what? 

37. Did you ever write and speak to Mr. and Mrs. 
Aleshire and Mr. and Mrs. Tomlin, tenants of 13 

39 Grant Avenue in October and November, 1943. When 
and how? 

38. Did you attempt to collect rent from the tenants of 
13 Grant Avenue in November, 1943? When? 

39. If so, for whom? 

40. Did you ever tell the plaintiff about this? If so, 
when and how? 
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41. Did you tell the then tenants to move? 

42. If not, what did you tell them? When? 

43. Give dates and addresses of correspondence from 
you to plaintiff. 

44. Give dates and addresses of correspondence from 
plaintiff to you? 

45. Did you ever drain the water from the furnace? If 
so, when? 

46. Who gave you permission? When? 

47. When did you tell Mr. or Mrs. White, tenant, to 
move in? Which one? 

48. Whom did you tell the tenant was the owner? 

49. When did you take the plaintiff to see the tenant? 

50. Did you take any personal property from 13 Grant 
Avenue to the District. 

51. What and when? 

52. Who gave you permission to remove the personal 
property? 

53. When did you return? 

54. Did this bank give you any instructions regarding 
13 Grant Avenue? What? When? 

55. Was there any correspondence between you and the 
bank regarding 13 Grant Avenue? The plaintiff? Give 
dates. 

56. Did the bank ever make any claim on the rent col¬ 
lected? When? How? 


57. If not, who? When? 
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40 58. Were you ever given authority to make any 

disbursements from the rent? When? How? 

59. How much rent have you collected? 

60. How much water rent have you paid? 

(s) SAMUEL B. BROWN, 

• BROWN & BROWN, 

I. H. HALPERN, 

Attorneys for Plaintiff , 
Colorado Building, 
Washington 5, D. C. 


41 Interrogatories Under Rule 33, FJELC.P., to Citizens 
Bank of Takoma Park, Defendant, in Opposition 
to Motion to Quash Service of Process 

* 

(Filed July 25th, 1945.) 

The following questions are to cover the period of time 
fron) January, 1943 to date. 

1. Did you have depositors whose given addresses are 
in the District of Columbia? 

2. Did you have depositors with District addresses who 
have commercial accounts with you? 

3. Did depositors with District addresses have busi¬ 
ness dealings with you? 

4. Did you send statements, checking or otherwise, to 
District addresses? 

5. Did you make loans to individual or business firms 
who gave you District addresses? 
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6. Did you make loans on real estate located in the 
District? 

7. Did you make loans on personal property located in 
the District? 

8. Have you made loans on property of any description 
located in the District? 

9. Have you filed legal proceedings in the District? 

10. Did you collect rent from property located in the 
District? 

11. Had you any interest in property in the District? 

12. Did you rent property in the District? 

42 13. Have you negotiated loans in the District? 

14. Have you discounted commercial paper or 
promissory notes in the District? 

15. Did Robert E. Lohr, real estate broker, offices in 
the District have business transactions with you? 

16. Did he have commercial accounts with you? 

17. Did he collect rents for you in the District? 

18. Did anyone collect rents for you in the District? 

19. Did Robert E. Lohr transact business for you in the 
District? 

20. Did he procure loans for you in the District? 

21. Did you act in a fiduciary capacity for any person 
or corporation in the District. 

22. Did you act in a fiduciary capacity for any interest 
or property located in the District? 

23. Did you advertise in any newspaper that has gen¬ 
eral circulation in the District? 
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24. Did you have any financial relationship with Dis¬ 
trict banks? 

25. What is your relationship with Riggs National of 
Washington? 

26. Have you an account with that bank? 

27. Did you belong to any banker’s association of the 
District? 

28. Did you belong to any trade association of the Dis¬ 
trict? 


/s/ SAMUEL B. BROWN, 
BROWN & BROWN, 

I. H. HALPERN, 
Attorneys for Plaintiff. 


48 Objections to Interrogatories 

(Filed July 30, 1945.) 

Conies now the defendant, Citizens Bank of Takoma 
Park, Maryland, appearing specially by Irving B. Yochel- 
son, its attorney, and the defendants, Robert E. Lohr and 
W. L. Hughes, by Irving B. Yochelson, and move this Hon¬ 
orable Court to strike the Interrogatories served upon 
them in this cause, pursnant to rule 33, Federal Rules of 
Civil Procedure, and for reasons therefor state as follows: 

1. That as to the defendant, Citizens Bank of Takoma 
Park, Maryland, there is before this Honorable Court a 
Motion to Quash sendee of process upon said defendant. 
That said motion to Quash service should be disposed of 
before this defendant can be determined to be properly be- 
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fore the Court, and hence said Motion to Quash should he 
disposed of before this defendant is required to answer 
any interrogatories. 

2. That as to the defendants, Robert E. Lohr and W. L. 
Hughes there is before this Honorable Court a Motion to 
Dismiss the Complaint, which it is respectfully submitted 
should be disposed of before said defendants should be 
required to answer any interrogatories. 

3. That the interrogatories propounded as to defend¬ 
ants Robert E. Lohr and W. L. Hughes are jointly directed 
to both defendants and call for individual answers by each 
defendant. 

4. That all of the interrogatories have no legitimate 
relation to the issues involved. 

49 5. The interrogatories are irrelevant, call for 

expressions of opinion, and for information within 
the possession of the plaintiff. 

IRVING B. YOCHELSON, 
Evans Building, 

Washington, D. C., 

Attorney for Defendants. 


54 Motion for Production of Documents* Etc. 

Under Rule 34, F.R.C.P. 

The plaintiff moves the Court for an order requiring 
defendants Lohr and Hughes to produce and to permit 
plaintiff to inspect and to copy each of the following docu¬ 
ments : 
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1. Letters from plaintiff to said defendants from Janu¬ 
ary 1944 to date. 

2. Copies of letters from said defendants to plaintiff 
from March 1944 to date. 

3. Copies of letters from said defendants to Tomlin and 
Aleshire, tenants of 13 Grant Avenue in 1943. 

4. Copies of letters from said defendants to Citizens 
Bank of Takoma Park from August 1943 to date regarding 
said premises. 

5. Letters from Citizens Bank of Takoma Park to said 
defendants from August 1943 to date regarding said prem¬ 
ises. * 

6. Copies of letters from William McCenev to said de- 
fendants from August 1943 to date regarding said premises. 

7. 'Letters from Ralph Shure, James H. Bowen, James 
W. Gill and Donald D. Lamond to said defendants from 
June 1943 to date regarding said premises. 

8. Copies of letters to said Shure, Bowen, Gill and 
Lamond from said defendants from June 1943 to date 
regarding said premises. 

9. Records of rental agreements of said premises in 
January 1944. 

10. Records of collection of rents of said premises from 
January 1944 to July 12,1945. 

55 11. Bills of repairs to said premises from Janu¬ 

ary, 1944 to July 12, 1945. 

Said defendants have the possession, custody or control 
of the foregoing documents of the above mentioned real 
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estate. Bach of them constitutes or contains evidence rele¬ 
vant and material to a matter involved in this action. 

BROWN & BROWN, 

I. H. HALPERN, 

Attorneys for Plaintiff, 
Colorado Building, 
Washington 5, D. C. 


56 Motion for Production of Documents Etc. 

Under Rule 34, F.R.C.P. 

The plaintiff moves the Court for an order requiring 
defendant Citizens Bank of Takoma Park to produce and to 
permit plaintiff to copy each of the following documents: 

1. Letters from plaintiff to said defendant from No¬ 
vember, 1942 to date. 

2. Copies of letters from said defendant to plaintiff 
from November, 1942 to date. 

3. Letters from said defendant to defendants Lohr and 
Hughes from August, 1943 to date regarding 13 Grant Ave¬ 
nue. 

4. Copies of letters from defendants Lohr and Hughes 
to said defendant from May, 1943 to date regarding said 
premises. 

5. Copies of letters from said defendant to defendants 
McCeneys from May, 1943 to date regarding said premises. 

6. Letters from defendant McCeneys to said defendant 
from May, 1943 to date regarding said premises. 


36 


7. Letters from Ralph Shure, James H. Bowen, James 
W. Gill and Donald D. Lamond to said defendant from 
May, 1943 to date regarding said premises. 

8. Copies of letters from said defendant to Share, 
Bowen, Gill and Lamond from May, 1943 to date regarding 
said premises. 

9. Records of payments on the first and second mort¬ 
gages on said premises from 1940 to date. 

Said defendants have the possession, custody or control 
of the foregoing documents of the above mentioned real 
estate. Each of them constitutes or contains evidence rele¬ 
vant and material to a matter involved in this action. 

57 BROWN & BROWN 

I. H. HALPERN 
Attorney for Plaintiff 
Colorado Building 
Washington 5, D. C. 


58 Answer to Motion to Produce Records 

Come now the defendants Robert E. Lohr and W. L. 
Hughes by Irving B. Yochelson, and the defendant Citizens 
Bank of Takoma Park, appearing specially by Irving B. 
Yochelson, and for answer to the motions to produce docu¬ 
ments filed herein respectfully state: 

1. That there are pending before this Honorable Court 
a motion to dismiss filed in behalf of the defendants Lohr 
and Hughes and a motion to quash service filed on be¬ 
half of the defendant Citizens Bank of Takoma Park. 
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2. The above motions seek to determine the jurisdic¬ 
tion of this court to proceed in this action and hence 
should be determined prior to the consideration of the in¬ 
stant motions. 

IRVING B. YOCHELSON 
Attorney for Defendants, 

Lohr and Hughes, and appearing 
specially for Defendant Citizens 
Bank of Takoma Park 


47 Motion for Leave to Add Ernest M. Ellis 

as Party Defendant 

(Filed July 27, 1945.) 

Comes now the plaintiff and moves the Court to add 
Ernest M. Ellis as party defendant and for reasons there¬ 
fore states as follows: 

1. Rules 21, 70 and 71, F.R.C.P. 

2. Ernest M. Ellis is believed to have been the highest 
bidder at the auction of 13 Grant Avenue. 

3. Judgment will have to be against him as well as 
other defendants for effective relief. 

4. Pleadings herein, a copy of complaint attached to 
copy of motion. 

5. And for other reasons, as may be urged at the hear¬ 
ing. 

BROWN & BROWN 
I. H. HALPERN, 
Attorneys for Plaintiff, 
Colorado Bldg., 
Washington, D. C. 
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83 Affidavit of Plaintiff to Motion to Add Defendant 

(Filed Oct. 22, 1945.) 

District of Columbia, to wit: 

I. H. HALPERN, being first duly sworn on oath deposes 
and says that he is the plaintiff and has personal knowledge 
of the fact stated below; that Ernest M. Ellis has resided 
at 219 T St., N. E., Washington, D. C. and still resides there 
at the.present time; that he has collected the rents from 13 
Grant Avenue beginning with rent for the month of Au¬ 
gust to the present month; that it is believed that he in¬ 
tends to collect the rent for these premises; that Ellis is em¬ 
ployed in the District of Columbia. 

I. H. HALPERN 


Subscribed and sworn to before 
me this 22nd day of October, 1945. 
/%/ Bruce P. Watson 


50 Answer to Motion to Add Defendant 

Copies now Ernest M. Ellis, by Irving B. Yochelson, ap¬ 
pearing specially for the purpose of this motion and none 
other, and for answer to the motion of the plaintiff to add 
him as party defendant states as follows: 

1. The complaint states no grounds upon which any 
relief can be obtained against said Ernest M. Ellis. 

2. The motion contains no grounds for any relief against 
said Ernest M. Ellis. 

3. The complaint and the motion both clearly indicate 
that the plaintiff has no claim against Ernest M. Ellis. 
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4. Affidavit of Ernest M. Ellis, attached hereto and made 
a part hereof, establishes that plaintiff has no claim against 
Ernest M. Ellis and that there is no reason to make him a 
party defendant to this action. 

5. And for other reasons apparent from the face of the 
record. 


IRVING B. YOCHELSON, 
Appearing specially for 
Ernest M. Ellis. 


51 Affidavit of Ernest M. Ellis 

Dist. of Columbia, ss.: 

ERNEST M. ELLIS, being first duly sworn on oath de¬ 
poses and says that he is the person sought to be named as 
additional defendant in the above action; that he resides at 
106 Albany Avenue, Takoma Park, Maryland; that he has 
no knowledge of the facts set forth in the complaint filed 
herein by the plaintiff; that lie does not know the plaintiff 
and that he is not personally acquainted with any of the 
defendants; that he purchased the property known as 13 
Grant Avenue at public auction in good faith as his own 
dwelling for the sum of seven thousand dollars, he being 
the highest bidder at the foreclosure sale which was held 
on June 22, 1945; that said sale was attended by a number 
of persons and there were other bidders participating there¬ 
in ; that subsequent to the date of the sale an order Nisi was 
entered by the Montgomery County Circuit Court by the 
terms of which all persons were notified by publication to 
show cause, if any were had, on or before July 29,1945, why 
the sale to him should not be ratified; that he is informed 
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that no cause was shown by the plaintiff or by anyone else 
and that an ordor ratifying the sale was entered by the said 
Circuit Court of Montgomery County, Maryland, on July 
30,1945. 

Your affiant has had no dealings with any of the defend¬ 
ants in this action other than as a bona fide purchaser at 
the foreclosure sale above mentioned. 

ERNEST M. ELLIS. 

Subscribed and sworn to before me this 30 day of July, 
1945. 

DOLORES MURRAY, 

(Seal) Notary Public, V. C. 


114 Order Adding Defendant 

Upon consideration of plaintiff’s Motion To Add Ernest 
M. Ellis As Defendant, and of argument of counsel for the 
respective parties, it is by the Court, this 8th day of No¬ 
vember, 1945, 

ORDERED that the plaintiff be permitted to name Er¬ 
nest M. Ellis as a party defendant in the cause herein. 

H. A. SCHWEINHAUT, 
Justice . 

Seen: 

Irving B. Yochelson. 
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82 Order Dismissing Complaint as to Defendants 
Robert Lohr and W. L. Hughes 

Upon consideration of the Motion to Dismiss filed herein 
by the defendants, Robert Lohr and W. L. Hughes, and of 
argument of counsel for the said defendants and of the 
plaintiff, it is this 18th day of October, 1945. 

ORDERED: That this action be and the same hereby is 
dismissed as to the defendants, Robert Lohr and W. L. 
Hughes; provided, however, that the plaintiff, Isadore H. 
Halpern be and he hereby is granted leave to file an amend- 
‘ ed complaint as to said defendants within ten days from the 
date hereof. 

By the Court: 

H. A. SCHWEINHAUT, 

Justice. 


107 Amended Complaint for Damages, Accounting, 
Discovery, Cancellation, Injunction, Etc. 

(Filed Nov. 5,1945) 

1. The matter in controversy exceeds, exclusive of in¬ 
terest and costs, the sum of three thousand dollars. The , 
defendant, Citizens Bank of Takoma Park, a Maryland cor¬ 
poration is sued under Title 13, Section 103, 1940 D. C. 
Code. 

2. In March 1943 the plaintiff, Isadore H. Halpern pur¬ 
chased a house and lot which address is 13 Grant Avenue, 
Takoma Park, Maryland and described as Block 3, Lot 18 
Carroll Subdivision in Liber J. A. 12, Folio 24. 
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3. A first mortgage made in 1940 by Silas S. Wilson and 
his wife for $4,500.00 at o% payable $40.00 a month, was 
and is still held by the Citizens Bank of Takoma Park, and 
was substantially current to and including May 1943. 

108 4. A second mortgage made in 1940 by Silas S. 

Wilson and his wife for $1,500.00 at 6%, payable 
$20.00 a month, was and still is held by William H. Mc- 
Ceney, Jr., and his wife Julia V. McCeney, and was sub¬ 
stantially current to and including May, 1943. 

5. Payments in the sum of $60.00 were made to the Citi¬ 
zens Bank of Takoma Park as owner of the first mortgage 
and as collector and agent for the McCeneys who were 
owners of the second. 

6. In April 1943 the plaintiff’s sister in Washington, D. 
C. mailed to the bank a monthly payment of $60.00 with the 
payment book to have the payments entered (as cash pay¬ 
ments had been made without the book) and the book bal¬ 
anced as to the amount of the mortgages as H. J. Carr, 
Cashier, had promised plaintiff before he left and had 
promised plaintiff’s sister. 

7. Upon the failure to return the book plaintiff’s sister 
called Mr. Carr and he promised to return the book. The 
book has never been returned and the bank or any of the 
defendants have not furnished a correct statement of pay¬ 
ments on the two mortgages although repeated requests 
have been made. 

8. The defendants McCeneys, Lohr, Hughes, Carr and 
Citizens Bank of Takoma then conspired to take the prop¬ 
erty away from the plaintiff. 

9. When the bank failed to return the book and Mr. Carr 
kept promising to send it, plaintiff’s sister refused to make 
payment. Plaintiff was then in Camp Crowder, Missouri 


43 


and upon learning of this he wrote to the bank and the 
bank never replied. While a patient at O’Reilly General 
Hospital, Springfield, Missouri, he again wrote to the bank 
as soon as he was able and was informed in a letter dated 
November 13, 1943 that William H. McCeney, Jr., had 
bought 13 Grant Avenue at a public foreclosure sale on 
November 6,1943. 

109 10. The defendants knew (or should have known) 

that Silas S. Wilson and the plaintiff were then in 
the military service. The plaintiff or plaintiff’s sister 
were not notified or knew of the proceeding nor was de¬ 
mand for payment made before foreclosure. 

11. In November 1943 the McCeney defendants by their 
agents, Robert E. Lohr, and his employee W. L. Hughes, 
operating a real estate business at 311 Cedar Street, N. 
W., Takoma Park, D. C., informed the tenants Tomlin by 
letters and conversations that the property had been fore¬ 
closed and purchased by the McCeneys and not to pay the 
rent to the plaintiff, and that a lease would have to be 
signed with their clients. The tenants informed Lohr and 
Hughes that the tenants had a lease with the plaintiff who 
was then in the Army and that they were paying the rent 
to plaintiff’s sister and would not pay the rent to anyone 
else without plaintiff’s permission as he had instructed 
them to pay the rent to his sister while he was in the Ser¬ 
vice. Lohr and Hughes on behalf of the McCeneys ordered 
the tenants to move. They moved in November 1943 up¬ 
on the threat of legal proceedings. The letters were sent 
from the defendant’s office in Washington and the conver¬ 
sations were held in Washington. 

12. No rent has been received by the plaintiff after Oc¬ 
tober 1943 as the house was vacated in November, 1943. A 
loss of $160.00 as the lease rental was for $80.00 a month. 
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13. The role of Lohr and Hughes and their actions on 
behalf of the McCeneys was not discovered by the plain¬ 
tiff until April, 1944. Lohr and Hughes took physical con¬ 
trol of the property and through their negligence the boiler 
of the furnace burst because of freezing of the water. 
Locks and keys on the premises are missing. A ladder was 

removed by Lohr and Hughes. 

% 

14. On December 22, 1943 plaintiff, having been trans¬ 
ferred to Walter Reed General Hospital, from O’Reilly 
General Hospital, phoned James H. Bowen then attorney 

. for McCeneys, and requested the return of the book 
110 and a written statement of the balances owing which 
he agreed he would try to do but never did. Bowen 
requested court costs and said he was proceeding with the 
foreclosure even though plaintiff was in the Service. Plain¬ 
tiff found out that the proceeding was in Equity No. 
11,068, Circuit Court of Montgomery County. The plain¬ 
tiff informed that Court bv letter of Januarv 5, 1944 that 
lie was in the Army and a patient at Walter Reed. 

15. The defendants McCeneys, Lohr, Hughes, Carr and 
Citizens Bank of Takoma Park learning that the plaintiff 
was back in Washington, D. C. and at "Walter Reed Hos¬ 
pital and that he had written to said Court decided to con¬ 
tact the plaintiff and get his permission to rent 13 Grant 
Avenue to mitigate and reduce the damages for loss of rent. 

16. Defendant Hughes telephoned on January 7, 1944 
the plaintiff at the hospital and stated that he was employed 
by Lohr a licensed real estate broker with offices in the 
District of Columbia and that he understood plaintiff was 
the owner *of 13 Grant Avenue and that his office had a. 
tenant for the premises. He stated that he did not do busi¬ 
ness with the persons who were foreclosing and that he did 
not know who had put the tenants out. Plaintiff told 
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Hughes to have prospective tenants submit a lease and a 
statement of their previous rentals and plaintiff would de¬ 
cide if he would rent to the prospective tenants and he 
would tell Hughes. 

17. Without first securing the oral or written permis¬ 
sion of the plaintiff, Lohr and Hughes rented 13 G-rant 
Avenue to John L. White in January 1944 and without dis¬ 
closing at any time to the plaintiff that they had acted for 
McCeneys or had ordered the Tomlins to move. They 
phoned plaintiff on January 10,1944 in the hospital and left 
a message that the property had been rented and plaintiff, 
when his condition permitted, came to see them and upon 
their expressions of concern and promises to find out 
what real estate firm had previously taken control of 13 
Grant Avenue, he signed a lease and then gave them writ¬ 
ten permission to collect the rents. 

Ill 18. That White, present tenant, is paying $75.00 
(plus $1.25 for water rent) a month and using two 
rooms of furniture furnished by plaintiff. A loss of $5.00 
a month from the previous rental. That due to the negli¬ 
gence of defendants a new furnace in the sum of $214.00 
was installed. 

19. That Donald D. Lamond said he w r as attorney for 
Robert E. Lohr, the real estate broker and collector of 
the rent from 13 Grant Avenue and for William H. Mo- 
Ceney, Jr., and his wife, Julia V. McCeney, second mort¬ 
gage holders and for Citizens Bank of Takoma Park, first 
mortgage holder in this matter of 13 Grant Avenue. That 
Lamond is a member of the Bar of District Court and has 
offices in the Colorado Building as well as in Maryland. 

20. That Lohr refused to turn over the money collected 
from tenant White for the rental of 13 Grant Avenue for 
the period of January 10,1944 to August 9,1945 in the sum 
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of $1,448.75 and informed plaintiff by letter to communicate 
with defendant Lamond, his attorney. The bank referred 
plaintiff to Lamond, its attorney, and Lamond stated he 
was attorney for the McCeneys. After this action was filed 
and after receiving $7000.00 for the property (plaintiff has 
turned down an offer of $7,500.00 and it is worth more), 
the defendants are now offering the rent collected by de¬ 
fendants to August 9, 1945, less deductions unapproved 
and unauthorized. 

21. That after repeated demands, Lamond sent a state¬ 
ment of payments on first mortgage note which did not give 
the amount and dates correctly as the payments had been 
made in the sums of $40.00 on the first and $20.00 on the 
second. That plaintiff saw Carr at the bank and Carr said 
that he would examine other bank records as the note was 
the same as the statement and he would secure the return 
of the second mortgage note which would help him 
straighten out the crediting of the payments. That later 

Carr and Lamond both told plaintiff that they had 
112 the second mortgage note and Carr promised to send 

a complete record of payments which lie has not 
done although often requested. That Lamond de¬ 
manded a statement of payments from plaintiff although 
payments previous to March, 1943 were not made by plain¬ 
tiff and for several months prior to that date were paid in 
cash. That plaintiff has always offered to pay upon the re¬ 
turn of his book or a complete statement of payments on the 
two mortgages which defendants have refused to give. 

22. That plaintiff by chance learned, as he had not been 
notified, that Donald D. Lamond, as assignee of Citizens 
3ank of Takoma, first mortgage holder, is now bringing 
foreclosure proceedings in Equity No. 11665, County Court 
for Montgomery County, Maryland. Foreclosure is being 
brought against Silas S. Wilson, Mortgagee, prior owner 
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and purchaser from the McCeneys and the plaintiff as title 
record owner is not named and has not been served or given 
written notice of any kind although his address was known 
to all the defendants. Silas W. Wilson has never been 
notified of any foreclosure proceeding. That the defendants 
knew that Silas S. Wilson has been in the military service 
of the United States since October, 1942 and plaintiff from 
March 15,1943 to July 30,1944. 

23. That Lohr is believed to be a director of Citizens 
Bank of Takoma and McCeney is believed to have some 
official connection with this bank. 

24. That Ernest M. Ellis a resident of the District of 
Columbia is reported to have bought the property and to 
have received a deed from Donald D. Lamond. That Ellis 
accepted a deed with knowledge of the fraud and deception 
practiced by the defendants upon the plaintiff. That Ellis 
has collected the rent for the premises and use of plain¬ 
tiff’s furniture from August 10,1945 to date and is believed 
to intend to continue to do so. That Lamond instructed 
tenant White by letter to pay the rent to Ellis. That Ellis 
is collecting the rent although plaintiff informed him by 
letter not to do so. 

113 25. That all these acts have caused plaintiff men¬ 

tal and physical pain and anguish and retarded his 
recovery from his existing physical condition to his dam¬ 
age in the sum of $7,500.00. 

Wherefore plaintiff demands judgments against defend¬ 
ants as follows: 

1. That the present foreclosure by defendants be tem¬ 
porarily and permanently enjoined. 

2. That the defendants give an accounting of payments 
on the first and second mortgages. 
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3. That the payment book of the plaintiff be returned. 

4. That the defendants be ordered to remove the fore¬ 
closure clouds on the title to the property and reconvey 
the property. 

5. That the mortgage notes bear no interest after June 
1943. 

6. That the defendants be ordered to release and mark 
paid the mortgage and notes upon payment of the correct 
amounts due. 

7. That the rents collected by Robert A. Lolir and Er¬ 
nest M. Ellis be turned over to the plaintiff, with interest 
from date of collection. 

8. That Robert A. Lohr and Ernest M. Ellis be enjoined 
temporarily and permanently from collecting the rents for 
13 Grant Avenue. 

9. That the plaintiff be given judgments against the de¬ 
fendants in the sum of $10,000 for compensatory damages 
and $10,000 for punitive damages. 

10. That plaintiff be awarded counsel fees and court 
costs. 

11. For such other and further relief as to the court may 
seem just and proper. 

BENJAMIN B. BROWN, 
Brown & Brown, 

I. H. HALPERN, 

Attorneys for Plaintiff, 
Colorado Building, 
Washington 5, D. C. 

Copy left at the office of 
Irving B. Yochelson 11-5-45. 
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115 Motion to Dismiss Amended Complaint 

(Filed Nov. 9,1945.) 

Come now the defendants, Robert E. Lohr, W. L. Hughes 
and Ernest M. Ellis, by Irving B. Yochelson, their attorney, 
and move this Honorable Court to dismiss the Amended 
Complaint filed herein, and for reasons therefor state as 
follows: 

1. The complaint, as amended, failed to set forth a cause 
of action against the defendants. 

2. The Amended Complaint fails to state facts upon 
which the relief claimed can be granted. 

3. The Amended Complaint shows on its face that this 
Honorable Court has no jurisdiction insofar as these de¬ 
fendants are concerned. 

4. The Amended Complaint shows on its face that, in¬ 
sofar as these defendants are concerned, the only court hav¬ 
ing jurisdiction of the matter, if any, is the Municipal Court 
of the District of Columbia. 

5. The complaint is vague, indefinite, confusing and does 
not comply with the rules of this Honorable Court. 

6. And for other good and sufficient reasons to be ar¬ 
gued at a hearing hereof. 

IRVING B. YOCHELSON, 
Attorney for Defendants Named , 
Washington, D. C. 
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116 Affidavit of Plaintiff 

District of Columbia, to wit: 

I. H. HALPERN, being first duly sworn, on oath deposes 
and says that he is the plaintiff herein and has personal 
knowledge of the facts stated herein: That the statements 
in the Amended Complaint are true to his knowledge and 
belief; that before the civil action herein was filed he re¬ 
peatedly demanded the money collected on his behalf for the 
rental of 13 Grant Avenue from Lohr and Hughes, and they 
refused to turn over the money to him; that they finally 
informed him by letter to take the matter up with Lamond; 
that Lamond stated that this money was being held by Lohr 
and Hughes as trustees for the Citizens Bank of Tacoma 
Park and McCeneys; that Lamond stated that he was also 
representing this bank and McCeneys; that plaintiff is in¬ 
formed and avers that Lamond restated the above to Samuel 
B. Brown, even after this action was filed and the defendants 
served; that Lamond told the plaintiff that Lohr would keep 
the money and that he, Lamond, would institute foreclosure 
proceedings; that in open Court on July 25, 1945, Lohr’s 
uncertified check for the rent, less improper deductions, 
was tendered in full settlement and with loss of the realtv; 
that plaintiff has since often requested but has not been 
offered an unconditional tender of the rent moneys col¬ 
lected. 


I. H. HALPERN. 

Subscribed and sworn to before me this 27th day of No¬ 
vember, 1945. 


(Seal) 


i 


HARRY SAIDMAN, 
Notary Public, D. C. 
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117 Affidavit of Samuel B. Brown 

District of Columbia, to wit: 

SAMUEL B. BROWN, being first duly sworn, on oath 
deposes and says that he is one of counsel for the plaintiff 
herein and has personal knowledge of the facts herein 
stated: That before the civil action herein was filed he 
repeatedly demanded the money collected on I. H. Halpern’s 
behalf for the rental of 13 Grant Avenue from Donald D. 
Lamond, who stated that he represented Lohr; that Lamond 
refused to have Lohr turn this money over to the plaintiff 
and Lamond said that he had advised Lohr to hold the 
money as trustee for the Citizens Bank of Takoma Park and 
McCeneys; that Lamond made the same statements after 
this action was filed; that Lamond stated he represented 
the Citizens Bank of Takoma Park and McCeneys; that 
Lamond stated that the money would be kept and foreclosure 
proceedings instituted. 

SAMUEL B. BROWN. 

Subscribed and sworn to before me this 27th dav of No- 

* 

vember, 1945. 

HARRY SAIDMAN, 

(Seal) Notary Public, 1). C. 


132 Findings of Fact and Conclusions of Law 

(Filed Mar. 17, 1946.) 

The above matter having come before this Court upon 
the Motion to Quash Service of Process, filed herein in be¬ 
half of the defendant, Citizens Bank of Takoma Park, and 


52 


the motion to dismiss the amended complaint filed herein 
in behalf of the defendants, Robert E. Lohr, W. L. Hughes, 
and Ernest M. Ellis, and the Court having considered the 
arguments of counsel for the respective parties, the affida¬ 
vit filed herein, and the admission made in open Court by 
counsel for said defendants, the Court finds the following: 

FINDINGS OF FACTS. 

1. That the defendant, Citizens Bank of Takoma Park, 
is a Maryland Corporation engaged in the general banking 
business in Takoma Park, Maryland. 

2. That the defendant, Citizens Bank of Takoma Park, 
does not maintain any office for the conduct of its business 
in the District of Columbia. 

3. That Robert E. Lohr, is a director, but not an officer 
nor an employee of the defendant, Citizens Bank of Takoma 
Park, and is not authorized by it to accept service of process 
in its behalf. 

4. The defendant, Citizens Bank of Takoma Park, main¬ 
tains a commercial account in the Riggs National Bank of 
Washington, D. C., wherein it deposits funds, clears checks, 
and upon which it draws its own checks in payment of obli¬ 
gations. That it obtains change from the said Riggs Na¬ 
tional Bank, by its runner. That it has in the possession 

of said Riggs National Bank, for safe keeping 
133 securities of its own and of its customers. That its 
account in the Riggs National Bank, is of substantial 
amount. 

5. For the purpose of the complaint of the Motion to 
Quash, the Court assumes as a fact that the interrogatories 
filed herein by the plaintiff and directed to the defendants, 
Robert E. Lohr, W. L. Hughes and Citizens Bank of Takoma 
Park, and relating to acts and conduct of the defendant, 
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Citizens Bank of Takoma Park, in the District of Columbia, 
would, if answered by the said defendants be answered in 
the affirmative. 

6. That the pleading filed herein together with the affida¬ 
vits of plaintiff establish that plaintiff had knowledge of 
the pendency of the foreclosure proceedings in Montgomery 
County, Maryland, and the opportunity was available to 
him to intervene in such proceedings and to assert any 
rights he possessed against the defendants in this action. 

7. That the pleadings and affidavits filed herein fail to 
disclose any reason for the failure of the plaintiff to appear 
in said foreclosure proceedings in Montgomery County, 
Maryland. 

8. That the property involved was located in Montgom¬ 
ery County, Maryland and that said Court had jurisdiction 
in the foreclosure proceedings. 

CONCLUSIONS OF LAW. 

1. That the defendant, Citizens Bank of Takoma Park, 
is a foreign corporation and is not doing business in the 
District of Columbia, in such a manner as to make it amen¬ 
able to service in the District of Columbia. 

2. That the defendant, Robert E. Lohr was not the agent 
of the defendant, Citizens Bank of Takoma Park for the 
purpose of accepting service in its behalf. 

3. That the service of process made upon the defend¬ 
ant, Robert E. Lohr is invalid and should be quashed. 

4. That the Circuit Court of Montgomery County, Mary¬ 
land, had jurisdiction of the matter and that the plaintiff 

had knowledge thereof. 
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134 5. That the amended complaint fails to set forth 

facts upon which the relief sought can be predicated. 

By the Court: 

/s/ H. A. SCHWEINHAUT, 
Justice. 

Seen and objection noted. 

I. H. Halpern, 

Attorney for Plaintiff. 


135 Order Granting Motion to Quash 

Upon consideration of the Motion to Quash service 
process made herein upon the defendant, Citizens Bank of 
Takoma Park, of the Stipulation executed by counsel for 
the respective parties, and filed herein, of argument of such 
counsel, and it appearing to the Court that the said defend¬ 
ant, Citizens Bank of Takoma Park, is a foreign corpora¬ 
tion engaged in the general banking business in the State 
of Maryland; that Robert E. Lohr is not an officer or em¬ 
ployee of the bank and is not authorized by it to accept 
service in its behalf, and that the said defendant, Citizens 
Bank of Takoma Park, is not engaged in business in the 
District of Columbia, it is this 7th day of March, 1946, 

ORDERED, that the service of process made in this 
cause upon the defendant, Citizens Bank of Takoma Park, 
be and the same hereby is quashed. 

By the Court: 

H. A. SCHWEINHAUT, 

Justice. 

Seen and objection noted. 

I. H. Halpern, 

Attorney for Plaintiff. 
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136 Judgment Dismissing Amended Complaint 

Upon consideration of the motion to dismiss the amended 
complaint filed herein, and of argument by counsel for the 
respective parties, and it appearing to the court that the 
said amended complaint fails to state a cause of action upon 
which the relief sought can be predicated, it is, this 7th day 
of March, 1946, 

ORDERED, that the said amended complaint be and the 
same hereby is dismissed. 

By the Court: 

H. A. SCHWE1NHAUT, 

Justice. 


Seen and objection noted. 
I. H. Halpern, 

Attorney for Plaintiff. 
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IX THE 


United States Court of Appeals 

for the District of Columbia 


No. 9370 


ISADORE H. HALPERN, Appellant 

v. 

ROBERT E. LOHR, W. L. HUGHES and CITIZENS 
RANK OF TAKOMA PARK, Appellees 


BRIEF OF APPELLEES 


Counter Statement of the Case 

Inasmuch as the action of the lower Court complained 
of, and from which relief is sought, is based upon that 
Court's interpretation of the pleadings and of certain 
affidavits embodied in the record, no lengthy statement of 
facts is required. It suffices to indicate to this Honorable 
Court that in substance the appellant’s original complaint 
was one seeking to enjoin a foreclosure by the Circuit 
Court of Montgomery County, Maryland, of a mortgage on 
certain real estate owned by the appellant and located 
in that County and State. The additional relief sought by 
the complaint included a request for an accounting of pay¬ 
ments on the said mortgage; the removal of “foreclosure 
clouds” on the title of the property; a declaration that the 
notes secured by the mortgage no longer bear interest; 
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an order requiring the cancellation and the release of the 
notes and mortgage upon payment of the amount due; 
and, finally, a money judgment of Ten Thousand Dollars 
($10,000.00) against the several defendants indiscriminately 
for compensatory damages and Ten Thousand Dollars 
,$10,000.00) for punitive damages, together with a judg¬ 
ment against the defendants, Robert A. Lohr and W. L. 
Hughes, for the amount of rents collected by them. 

No allegation in the complaint criticizes the manner in 
which the foreclosure action was proceeding in the Circuit 
Court of Montgomery County, Maryland, nor in any way 
denies the right of that Court to assume jurisdiction in 
the matter. 

It is submitted that the complaint is inartfully drawn, 
and that it fails to comply with the Federal Rules of Civil 
Procedure requiring “Each averment of a pleading shall 
be simple, concise and direct.” Rule 8 (e) F. R. C. P. 

The amended complaint adds nothing to the allegations 
of the original complaint, but, on the contrary, constitutes 
an even more serious infraction of the above Rule. 

The affidavit of the appellant filed in support of his mo¬ 
tion for a temporary restraining order or preliminary in¬ 
junction evidences that the appellant is cognizant of the 
action pending in the Circuit Court of Montgomery County, 
Maryland, and fails entirely to aver a single reason why 
the jurisdiction of that Court was not properly exercised, 
nor why the grievances asserted by him in the present ac¬ 
tion could not have been completely adjudicated in the case 
then pending in Maryland. 

It is important to note that while the complaint and the 
amended complaint name as defendants, Donald D. Lamond, 
H. J. Carr, William N. McCeney, Jr., Julia V. McCeney, 
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Robert E. Lohr, W. L. Hughes and Citizens Bank of Ta- 
koma Park, service of process was never obtained upon the 
first four named defendants, and service of process on the 
last named defendant, Citizens Bank of Takoma Park, was 
sought to be made by serving Robert E. Lohr, a director 
but not an employee or officer of the defendant bank in 
the District of Columbia. The relation of defendant Lohr 
to the defendant bank is outlined in the affidavit of H. J. 
Carr, cashier of the said bank. 

Accordingly, there were before the Court only the de¬ 
fendants Lohr and Hughes by personal service, and the 
defendant Citizens Bank of Takoma Park by substituted 
service. This latter service was disputed and was the sub¬ 
ject of a motion to quash granted by the lower Court. 

Defendant Lohr is sued primarily for failing to account 
to the appellant for rents collected by him at the premises, 
which were the subject of the foreclosure proceedings 
above referred to. In this connection the attention of this 
Honorable Court is called to the fact that the sum collected, 
less legitimate commission and expenditures, was repeat¬ 
edly tendered to the appellant in open Court and was re¬ 
fused by him. Appellant intimates in his statement of 
facts (J. A. 1) that Lohr refused to stop collecting rents. 
This inference is entirely incorrect. The total amount 
of rent collected was $1,448.75 (J. A. 46). Legitimate ex¬ 
penses and commissions amounted to $135.29, and the 
amount actually tendered to appellant was the full differ¬ 
ence between these amounts; namely $1,313.46. Defend¬ 
ant Hughes, apparently, is sued as an employee of the 
defendant Lohr. It is not alleged that Hughes did anything 
independently from his employment for Lohr. 

There is no contention that either the defendant Lohr 
or Hughes participated in the foreclosure or had anything 
to do with it. 
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By motion of the appellant, the defendant, Ernest M. 
Ellis, was added, as the purchaser of the property at the 
foreclosure. Said defendant appeared, and his answer is 
a matter of record herein. His affidavit (J. A. 39 & 40) 
establishes that appellant continuously failed and refused 
to participate in the Maryland proceeding, and, further, 
that the foreclosure sale was finally ratified, without ob¬ 
jection, on July 30,1S45. 


Summary of Argument 

It is the contention of the appellees that the action of 
the Court below was not only proper but was mandatory 
in the situation presented to it. We respectfully submit 
such action was compelled for the following reasons: 

1. The lower Court had no jurisdiction to grant the 
relief prayed for, for the reason that the property in¬ 
volved was located in Montgomery County, State of Mary¬ 
land, and that the Circuit Court of said County had ade¬ 
quate and full jurisdiction over the subject matter, and 
that this tribunal alone was empowered to grant or with¬ 
hold relief to the appellant. 

2. That service upon the defendant bank, Citizens 
Bank of Takoma Park, was properly quashed, as this de¬ 
fendant was a body corporate, doing business exclusively 
in the State of Maryland, and, further, that the defendant, 
Robert E. Lolir, was not a proper person upon whom to 
make service of process in this jurisdiction so as to acquire 
jurisdiction over the defendant bank, Citizens Bank of 
Takoma Park. 

3. That the only claim against the defendants Lohr 
and Hughes, properly cognizable by the lower Court, 
was for a return of rents collected, and that tender was 
made of such rents and was refused by the appellant. 
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ARGUMENT 

I. The Proceeding Was Properly Before the Circuit 
Court of Montgomery County, Maryland, and this Court 
Properly Refused to Entertain Jurisdiction. 

In essence the appellant seeks by his action filed below 
to do four things: 

1. To enjoin the proceeding by the Circuit Court of 
Montgomery County. 

2. To obtain an accounting of moneys due by him and 
secured by a mortgage on the Maryland property. 

3. To obtain a money judgment both for compensatory 
and punative damages against the several defendants for 
instituting the foreclosure proceeding in Maryland, and 

4. A money judgment against the defendants Lohr and 
Hughes for rents collected by them. 

It is to be noted from the affidavit of the appellant him¬ 
self, who, incidentally, is a member of this Bar and versed 
in legal matters, that he had ample notice of the pendency 
of the suit in Maryland. His affidavit recites the Court 
in which the action was instituted, the number of the ac¬ 
tion, the relief sought and the date on which the Court pro¬ 
posed to act therein. The same opportunity was open and 
available to the appellant to intercede in the action pend¬ 
ing in the Maryland Court and to invoke its aid in that juris¬ 
diction. This Court had jurisdiction over the property 
and was primarily the Court entitled to make all declara¬ 
tions affecting its title and ownership. 
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Article 66, Section 16, Md. Code, 1943, provides that all 
mortgage foreclosure sales shall be held in the county 
where the property is located. 

Other sections of the Maryland statute detail the method, 
of making such sales and provide ample safeguards against 
improper sales and afford full opportunity to present all 
defenses available to any party in interest. 

Article 66, Section 10, Md. Code, 1943, requires a complete 
report of such sales and affords opportunity to present 
and hear objections of any party in interest. 

Such objections are not limited to matters of irregularity 
in the conduct of the sale, but extend as well to the validity 
of the mortgage. 

Albert v. Hamilton, 76 Md. 307. 

Appellant, at the time of filing his suit in this jurisdiction, 
still had ample opportunity to present all defenses which 
are the subject of this action in the Maryland action. Ex¬ 
ceptions may me filed in that state at any time before final 
ratification of the sale. 

Aukam v. Zantzinger, 94 Md. 426. 

Not having taken advantage of the opportunity available 
in Maryland, appellant withheld from that Court knowl¬ 
edge of any claimed defenses to the sale or irregularities 
in its conduct and thereby made possible the ratification 
of the sale he considered objectionable. The Courts of 
Maryland by decision and its legislature by enactment have 
both held that on confirmation of such sale by the Court 
and the payment of the purchase money, all rights of the 
mortgagor are lost. 

Art. 66, Sec. 12, Md. Code, 1943. 

In Re Compton, 7 Fed. Supp. 676. 
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Every claim asserted by the appellant insofar as ac¬ 
counting, enjoining of the foreclosure sale, removal of 
“foreclosure clouds” and so-called damages for the insti¬ 
tution of foreclosure proceedings could and should have 
been determined 'by the Maryland 'Court. The record is 
wholly silent of any justification on the part of the appel¬ 
lant for failing or refusing to invoke its aid. Having failed 
to appear in the Maryland Court, that Court proceeded to 
a final judgment in the matter, which, in effect, appellant 
now seeks to upset. 

It is not suggested by (the appellant that the Maryland 
Court was not a court of competent jurisdiction, or that the 
suit was improperly brought or that there was any in¬ 
ability of that Court to properly determine and adjudicate 
his rights. It has been held universally that a final decree 
in a proceeding in rem, such as that before the Maryland 
Court, rendered by a Court of competent jurisdiction, im¬ 
ports absolute verity and cannot be attacked in a collateral 
proceeding, but that it may be impeached only in a direct 
proceeding for fraud on the party procuring such degree 
or judgment. 

Bursey v. Lyon, 30 App. D. C., 597. 

Thompson v. Tolmie, 27 U. S. 157. 

It is submitted that appellant should not succeed for the 
further reason that the rule is well established that a Court 
which first acquires lawful jurisdiction of specific property 
by the due commencement of an action from which it ap¬ 
pears ithat it is or will become necessary to a determination 
of the controversy involved to sell or exercise similar 
dominion over the property, thereby withdraws the prop¬ 
erty from the jurisdiction of every other Court so far as 
it is necessary to accomplish the purpose of the suit, and 
that Court is entitled to retain jurisdiction and control 
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requisite to effectuate its final judgment or decree therein 
free from the interference of every other tribunal. 

Harken v. Brundage, 276 U. S. 36. 

Lion Bonding Co. v. Karatz, 262 TJ. S. 77. 

"With respect to the cancellation of the mortgage notes 
upon payment of the correct amount due, which comprises 
one of the prayers for relief made by the appellant, it is 
submitted that the appellant has at no time tendered the 
amount due or any amount; that he does not allege that the 
mortgage note was not in default, and that he admits no 
payments have been made for a number of months. 

II. Validity of Service, Etc. 

Discussing now the validity of the service of process 
upon the defendant bank, Citizens Bank of Takoma Park, 
as made upon the defendant Lohr, we point to the follow¬ 
ing facts: This defendant is a corporation doing a localized 
business; namely, banking, in a community in the State of 
Maryland. The question of how and when such corpora¬ 
tions render themselves amenable to process in the District 
of Columbia has been the subject of frequent expression 
by this Honorable Court. The cases cited by the appellant, 
we submit, support our view of the situation rather than 
that of the appellant. 

As far hack as 1893, this Court in the case of Amber v. 
Archer, reported in 1 App. D. C., 94, ruled that a foreign 
corporation is not subject to suit simply because some of 
its directors reside in the District of Columbia, where 
there is no showing of authority, express or implied, to 
represent and answer for the corporation. 

Appellant refers to the Maryland statute and argues 
therefrom that service made upon a director of a banking 
corporation is permissible (J. A. 12). The cited pro- 
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visions, Article 11, Sec. 103 and Article 23, ,Sec. Ill (b) 
only have reference to a method of making service upon 
corporations within the State of Maryland in actions insti¬ 
tuted in her 'Courts. 

Article 23, Sec. Ill (a) and 112 .provide that service up¬ 
on corporations may he had by serving a resident agent 
required to be appointed. Sec. Ill (b), cited by appellant, 
furnishes a means for making service when such resident 
agent is not appointed or cannot be served.. In such cases, 
service is permitted upon an officer or director of the cor¬ 
poration. 

The above statute is intended, of course, only to have 
local applicability, and certainly does not have the effect 
of determining who, in the District of Columbia, and un¬ 
der what circumstances, may be served for a foreign cor¬ 
poration. 

The agent or business contemplated by the 'Court au¬ 
thorizing service in actions against the foreign corpora¬ 
tion doing business in the District of Columbia on its 
agent conducting business, must be possessed of such au¬ 
thority as will satisfy the conclusion that his principal, by 
him, is in the District of Columbia. 

•Chase Bag Company v. Munson SS Lines, 54 App. 
D. C., 169. 

A corporation cannot be held to be doing business in the 
District of Columbia unless its business done here is of 
such character and extent as to warrant the inference that 
it has subjected itself to the jurisdiction of our Courts. 

Cancelmo v. Seaboard Air Line Railway, 56 App. 
D. C., 225. 

Neely v. Philadelphia Inquirer Co., 61 App. D. C., 
344. 
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Frene v. Louisville Cement Co., 77 App. D. C. y 129. 

Whitaker v. MeFadden Publishing Co., 70 App. D. 
C., 165. 

The appellant finds some significance in the fact that the 
affidavit of H. J. Carr (J. A. S’) does not bear the seal of 
the bank. It does not purport to 'be more than the personal 
affidavit of Carr, who is cashier of the bank. 

Some point is also made of the fact that the Maryland 
statute permits a director to borrow from his bank. If 
there is any significance in the statute and any relevancy 
to the matter in issue, it may possibly be found in the fact 
that' the section of the Maryland Code referred to, Article 
11, Section 90, Md. Code, 1943, considers a director’s rela¬ 
tion to his bank to be less close than that of an officer and 
employee by permitting borrowing by directors upon more 
favorable terms than officers or employees. 

It seems pertinent to inquire what act or acts of the de¬ 
fendant, Citizens Bank of Takoma Park, form the basis of 
any claim for relief in this jurisdiction. On our part, we 
see none, other than those involved in a foreclosure of the 
property, which, as has been argued above, were properly 
the subject of the action brought in Maryland. Accordingly, 
it would seem that before a consideration of the validity of 
service upon the defendant bank, Citizens Bank of Takoma 
Park, is required, it should first be determined whether or 
not the Maryland Court was or was not the proper Court 
to proceed in the foreclosure matter. If an affirmative an¬ 
swer is ncached, it is wholly unnecessary to consider the 
further question of the validity of the service. On either 
point, we urge that the action of the lower Court was 
eminently proper. 
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111. Claim Against Lohr and Hughes. 

Tlie only remaining defendants before the Court are 
Lolir and Hughes. Analyzing the claims for relief against 
them, we submit that the only claims worthy of considera¬ 
tion are those involving return of the rents collected by 
Lohr. Insofar as any action relating to the foreclosure of 
the property in Maryland is concerned, neither of these 
defendants admittedly had any part. No rents were col¬ 
lected by them sinoe the filing of this action, and the only 
complaint was their failure to turn over rents in the 
amount of $1,448.75. Lohr furnished statements to the 
appellant showing in detail the amount of rent collected, 
the amount of 'expenditures made by him -and the commis¬ 
sion charged. The commission was that which is usual and 
customary. The expenditures were those of an emergency 
nature, involving the repair of a heating plant and plumb¬ 
ing. The balance of the money $1,313.46, was repeatedly 
tendered to the appellant and was refused 'by him. He 
now contends that the checks were uncertified. Never 
previously was the worth of the check tendered question¬ 
ed. The only amount in dispute, representing the dif¬ 
ference between the amount tendered and the amount 
claimed, and which difference constitutes legitimate com¬ 
mission and expense, is only $135.29. 

Conclusion 

It seems to be beyond dispute that the Maryland Court 
had jurisdiction to sell the property at foreclosure; that 
the Maryland proceeding was instituted prior to any action 
in this jurisdiction; that the Maryland proceeding afforded 
the appellant full opportunity to present his defenses; 
that he had knowledge of the pendency of the Maryland 
action and wras aware of his rights to appear therein and 
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present all available defenses; that he failed and refused 
to take advantage of the opportunity available to him. 

Accordingly, there can be no legitimate reason for the 
Courts of the District of Columbia to provide an ancillary 
tribunal for the granting of relief conveniently and readily 
avjilablb to appellant, but which, for inexplicable reasons, 
he-refuses to avail Jnmself of. 

*0 . * 

0 T- 

It is submitted that the defendant Citizens Bank of 
Takoma Park is not properly 'before the Court, and that 
the only defendants over which jurisdiction exists, Lohr 
and Hughes, have tendered back to the appellant the only 
thing for which he can legitimately contend in this juris¬ 
diction. 

Accordingly, we urge a denial of this appeal and an 
affirmation of the action of the Lower Court, which, we 
submit, was manifestly correct. 

Respectfully submitted, 

IRVING B. YOCHELSON, 
Attorney for Appellees, 

1709 H Street, N. W., 
Washington, D. C. 







